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ABSTRACT
This study examines the development of prisoners* legal
rights from 1$&1 to 1973* Although corrections continues to
be the least visible element in the judicial system, the
number of prisoners* petitions and court cases has rapidly
increased in the past few years. Placing a great burden on
the courts, prisoners* litigations have not yet been analyzed
by legal sociologists.
In this work, the author hopes to study the evolution of
the rights of the confined through an examination of judicial
opinions. A quantitative analysis of all federal court cases
that were decided in favor the prisoner offers empirical in
formation and numerically decribes the expansion of correctional
law. A trend analysis of judicial statements about the role of
law and social values provides qualitative data for the research.
Through these two source^ the author hopes to determine which
litigation areas, circuit courts and remedies expanded earliest.
The pattern of development for each element will also be
determined. The analysis of judicial comments will offer an
explanation of why the judiciary left the hands off doctrine
and became actively involved in the field of corrections.

THE DEVELOPMENT OP PRISONERS' RIGHTS
A STUDY OF JUDICIAL OPINIONS

INTRODUCTION
As Chief Justice Burger states in his "Report on the State
of the Federal Judiciary, "if any phase of the administration
of justice is more neglected than the operation of the courts,
it is the correctional system*'" (Burger, 1972: 777) Corrections
continues to be the least visible and the least understood
element in the system of justice.

However, legal activity has

rapidly increased in the field of corrections during the past
few years.

The prisoners' legal rights movement is attempting

to open up the prisons to judicial and public scrutiny in order
to make prison practices more visible and prison officials
legally responsible for their actions.

Prisoners enter into

litigations to improve the conditions of their confinement.
The emerging rights of the confined is drawing increased atten
tion in the courts, in the law profession and in the prisons.
The sociologist, who is interested in prisons, the law and
value change, should also explore the legal activity that
originates in correctional institutions.
The sociologist in the prison setting has been primarily
concerned with studying existing prison practices.

Now the

sociologist has an opportunity to study the processes of change
that are occurring in the correctional system.

The evolution

of prisoners' legal rights will promote more substantial change
than prison riots or government investigating committees.
fact, the prison riots of the 1950s produced no changes In

In

legal rights and no progressive changes in the conditions of con
finement.

The judiciary has accepted the responsibility of re

viewing prisoners * grievances.

This study will investigate and

analyze the entrance of the judiciary into the correctional arena
Through a combination of quantitative analysis and content
analysis of all positive federal judicial opinions from 1941
to 1973, the following questions will be answered.

Do patterns

of development in correctional law emerge from a quantitative
examination of eases decided in favor of the prisoner?
some legal issues decided with more ease than others?

Are
Are

particular districts leading the way for the growth of prisoners'
legal rights?

Are some legal remedies more effective in

prisoners' litigations?

How do judges view their role in the

transition from judicial "hands off" to influential involvement
in the expansion of prisoners* legal rights?
By using the development of prisoners' legal rights as an
example, the researcher hopes to illustrate the potential of the
sociology of law and legal materials for future studies or organi
zations and social change.

The role of the law as a reflector

and initiator of value change can provide exciting new arenas
for sociological inquiries.

CHAPTER I
A PROBLEM IN THE SOCIOLOGY OF LAW
The study of the development of prisoners1 rights is an
integral part and substantive area in legal sociology.

A

general introduction to the sociology of law will provide a
focus and a legitimation for the subject matter and research
methods employed by the author.

The sociology of law is one

of the undiscovered hinterlands of academic sociology.

Some of

the early theorists, Durkheim for example, displayed an interest
in the function of law in the integration of society, but this
field has not been the target for rapid growth and development.
There are comparatively few books written on the subject.

Des

cribed as developing and transitional, the sociology of law has
no grand theories or established research methods.

One legal

scholar characterizes the pattern of development of the soci
ology of law in the following statement:
Because this area of research is really still in
the formulative stages, at present it comprises a
variety of somewhat diverese strands of research
and theory, partly reflecting the major interest
of those particular individuals who have under
taken work in legal sociology.
(Schur, 1 9 6 8 : 8)
Any exploration into the sociology of law is complicated because
there are no set hypotheses, postulates or theories on which to
base findings or conclusions.

Now that the handicaps of doing

research in legal sociology are in clear view, an examination

of the basic tenets of the field is appropriate.
The literature reviewed for this chapter concludes that the
law and its institutions provide an integrative function for the
society.

Another major discussion in legal sociology involves

values and the law.

Aubert asks the question:

is law determined

by the morals of the public, or should law be a tool in the
initiation of social and moral changes?

This question is basic

to this research because this study examines the judiciary8s
comments on the law!s role as initiator and reflector of social
change in the area of prisoners’ rights.

By using a "double

standard" model in the law, Abraham argues that the American
people and their lav/ are committed to civil liberties and to
the rights of the community.

The question of judicial balancing

of individual rights and community rights is crucial to the
issue of prisoners8 litigations.

Most legal sociologists espouse

the dual nature of the lav/, in which law fosters individual
freedoms and provides a tool for the control of the individual.
Another central issue is the relation between the procedure
and the substance of the law; this relationship concerns the
connection between legal development and social change.

Schwartz

and Skolnick examine social values and the law, the social bases
of the la,w, and the capacity of the law to affect social be
havior.

Again, the law reflects changes in the social order

and the law creates social change.
Most authors divide the law into two aspects.

Broom and

Selznick distinguish between contextual concepts and action con
cepts.

The context of the law is studied by exploring the

social sources of legal change.

The researcher approaches the
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action context by examining the law's response to altered
values and new forms of social organization.

The judge must

determine the direction of social change and implement this
change through his decision making.

Legal action studies the

dynamics and the institutions of the law.

The procedure of the

courts and the individuals involved in the legal process-judges, lawyers and juries— — are analyzed.

Studies of patterns

in judges' decisions, jury voting, and the socialization of
lawyers are examples of legal action studies.
study

This project

is concerned with both aspects of the law.

or

How has the

law adapted to altered values and net? ideas of social organiza
tion in terms of the expansion of prisoners' rights.
There are strategic reasons for bringing cases to court.
Emphasizing the potential impact of Supreme Court decisions,
Jacob states that ucourt action affords interest groups addi
tional opportunities to influence public policy...a group whose
access to Congress (or other legislative authority) is blocked
may consider whether it can attain some of its objectives through
litigation.” (Jacob, 196?: 3)

The prisoner cannot change the

conditions of his confinement through appeal to the legislature
since he cannot vote.

The only channel that has led to changes

in prisoners 1 legal status has been through the courts.

The

judiciary is becoming increasingly involved in a greater number
of social issues.

The law is now defining the relationship

between inmates and their keepers, and the outcome of court
cases is changing some conditions of prisoners' confinement.
In conclusion, the sociology of law is a relatively
undeveloped field of legal sociology.

As pointed out earlier,
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the field of legal sociology lacks explicit theories and
methods.

It is hoped that the methodology developed for this

study will contribute to the field.

This project is guided by

some of the basic tenets of legal sociology.

First, the law is

a catalyst and a reflector of changing social values.

Second,

there is an inevitable conflict between the rights of the indi
vidual and the rights of the community.

Third, the social

situations that are being reviewed by the courts have become
wider in scope and more diversified.

This study will examine

the patterms of development in correctional law from 19^1 until
1973*

By using the expansion of prisoners* rights as an example,

the author hopes to demonstrate the potential of legal sociology
for future studies of organizations and social change.

CHAPTER II
REVIEW OP THE LITERATURE
HANDS OFF DOCTRINE
A review of the literature is crucial to an under
standing of the evolution of prisoners* rights.

Unfortunately,

few books deal with the subject; the only sources come from
law review articles, which of course are not written from the
sociological perspective.

Therefore, this review of the

literature comprises an analysis of the writings of lawyers,
prisoners and prison officials not sociologists.

The bulk

of the literature consists of “appeals” to the members of
the judiciary to terminate their tenacity to the hands off
doctrine.

First, this review will examine the tenets and

justifications of the hands off doctrine.

Second, the trend

away from the hands off doctrine will be discussed.

Finally,

the various remedies available to the inmate for his redress
of grievances will be surveyed.
Traditionally, the organization and maintenance of
the prison system was left under the sole auspices of the
prison official.

The prisons are not a part of the judicial

branch of the government, but they constitute a portion of
the executive function.

In 1964 the management of the

prison system was placed under the jurisdiction of the
Attorney General.

Therefore, the judiciary has been reluctant

8

to advise prison officials how to administer the institution.
The judicial basis for granting this wide administrative
discretion was founded on the belief that the "courts were
without powei* to supervise prison administration or interfere
i

with the ordinary rules and regulations of penal institutions
(Banning v. Looney in Vogelman, 1 9 6 8 :

52)

According to "Beyond the Ken of the Courts: A Criti
que of Judicial Refusal to Review the Complaints of Convicts,
one of the first law review articles on this subject, the
hands off doctrine "represents a denial of jurisdiction over
the subject matter of petitions from prisoners alleging some
form of mistreatment or deprivation." (Yale Lav; Journal. 19 63
506.)

These deprivations may be attributable to the wide

discretionary powers of the officials, to whom the courts
grant unlimited jurisdiction.

One of the primary reasons

for the courts 1 adherence to the hands off doctrine is the
judicial belief that review will undermine the authority
structure of the prison officials.

The administrators would

be thwarted in their attempt to accomplish the goals of the
prison system.

It is "beyond their power to review the in

ternal management of the prison system."
1963:

(Yale Law Journal.

508)
Another one of the first law review articles to deal

with the area of prisoners1 rights is "Constitutional Rights
of Prisoners:

The Developing Law."

The authors conclude

that "a study of the cases involving alleged mistreatment
indicates that the courts have been so influenced by the
dogma of the independence of prison authorities that judidial

intervention has been limited to the extreme situation."
(University of Pennsylvania Law Review. 19&2: 9 8 ?.)

Goldfarb

and Singer recognize three reasons that the courts maintain
to legitimate the hands off doctrine.

First, the administra

tion of the prison system is an executive function and any
change in the system should be initiated by the agencies of
the executive branch.

Second, the judiciary claims a lack

of expe rt ise• in mat ters of penology.

The c ourt s believe

that the prison officials have first hand information and are
more able to judge what programs and regulations will be most
effective for a smooth running prison system.

Third, the

courts fear that judicial intervention will destroy the foun
dation of prison discipline.

The courts are afraid that they

will transfer power to the inmates, "which will be used to
place the prison administrators in a compromising position.
In essence, the judicial bodies are afraid to meddle in
prison affairs.
Mueller also sees the refusal of the law to concern
itself with penology as a triple phenomenon.

First, lawyers

have seldom participated in the formulation of prison policies
Second, lawyers and judges have paid little attention to cor
rectional theories, nor have they applied these theories to
the judicial process especially in sentencing procedures.
Third, once the trial was over and the sentence was determined
the law ceded "jurisdiction to the correctional services."
(Mueller, I9 6 9 : 76.)

The old adage out of sight out of mind

describes the judiciary1s attitude toward the incarcerated
individual.

Some members of the legal profession state that

there have been no behavioral scientists to take "an interest
in these problems (penology) which are of considerable inter
est to the law."

(Mueller, 1 9 6 9 : 77*)

Perhaps these pro

fessionals have not been looking in the right direction!

As

Mueller points out, "the common law codifies no principle or
theory of correction," (Mueller, 1 9 6 9 : 72.) and the courts
have interpreted this lack of codified law as a reason not
to supervise or interfere in the management of correctional
institutions,
The question of power is important to the authority
argument doctrine.

If the courts grant the prisoners an ex

pansion of rights, the authorities will not be able to fulfill
their task of custody.

"The prisoners would know they hold

this threat (of judicial review) in their power...they will
be emboldened to violate rules and harrass Officials."
Law Journal. 1 9 6 3 : 522)

(Yale

The guards would no longer act with

the speed and decisiveness which is crucial to the maintenance
of order within the prison.

"The hands off doctrine thus may

be viewed as an implicit recognition of their institutional
capacity not to pass judgment on complex matters of prison
administration."

(Yale Law Journal. 1 9 6 3 : 523)

The decay of

authority will lead, according to prison officials, to an in
crease in assaults, escapes and riots.

Also, the abolishment

of the hands off doctrine would discourage "experimentation
and innovation by penologists."
1 9 6 7 : 191)

(William and Mary Law Review,

Prison officials also claim that the demise of

the hands off doctrine will lead to more ineffective communi
cation channels between the complaining prisoner and the
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official.

The informal lines of communication and problem

solving will break down.

The judiciary is reluctant to

attempt to balance the interest of the prison official in
maintaining his authority and the interest of the prisoner
in attaining expanded legal rights.
One of the most quoted court cases which substantiates
the hands off doctrine is Ruffin v. Commonwealth of Virginia
1871.

In this instance the court decided:

“He (the con

victed felon) has, as a consequence of his crime, not only
forfeited his liberty, but all his personal rights except
those which the law in its humanity accords to him.
for the time a slave of the state.”
1871: 790)

He is

( 6 2 Virginia Reporter.

According to one author, the reluctance of the

court to review the practices of prison management and the
“repudiation by the court that the prisoner is without rights
or remedies has” resulted in the vagueness in the area of the
law determinate the prisoners* rights.

(University of

Pennsylvania Law Review, 1962: 986.)
Even vjhen the courts have entered the prison sphere,
they may still balk at reviewing some aspects of the prison
setting.

The court may question its effectiveness as an

“institutional mechanism for assuring fairness in administra
tion decision making.”
1972: 225*)

(Harvard Center for Criminal Justice,

The court may claim that its 'duty is to resolve

factual controversies, and it is not designed to solve
managerial or administrative problems.

Lacking expertise in

penology, the court realizes that a positive decree would
require a massive burden of court supervision.

Therefore,

13
the courts are reluctant to make a “definitive declaration
of prisoners1 -rights," (Larsen, 1 9 6 8 :

360.) even though the

court may be willing to correct extreme abuses.

“The explo

siveness of the prison setting is difficult to ignore but the
courts generally refrain from interfering with prison officials 1
discretion."

(Buffalo Law Review. 1972:

5^3)

The courts re

alized that the hands off doctrine kept the lids sealed on
a potential pandorafs box of prisoners* grievances, and the
courts reacted to this fact by stating as late as in Sostre y*
McGinnis, a controversial case of 1971, that “the proper tools
for the job (reform) does not lie with a remote federal court.”
(442 Federal Reporter. 1971:

178)

Under the hands off doc

trine, the prison administration enjoys an immunity from
judicial criticism that is unequalled by officials in any
other institutional setting.

(Nebraska Law Review, 1971:

5^5)

According to these administrators and the judiciary,
th© prisoner has ho right to maximum institutional freedom;
the discipline process is part of the rehabilitative and
therapeutic plan, and any increase in prisoners' rights would
complicate administrative problems and increase security risks.
(Millemann, 1971: ^0)

This same type of argument is used by

the police; any restriction placed upon their discretion is
viewed as a deterrent to effective crime fighting.
In conclusion, until the sixties the courts stifled
any development in the law of prisoners* rights by adhering
to the hands off doctrine.

The courts did not interfere with

prison administration because of their alleged lack of ex
pertise in penology and their fear that they would shatter

the authority structure of the officials.

“Historically,

there have been few effective routes through which inmates
could complain about their treatment or have any effect on
the decisions that are made about their treatment or have
any effect on the decisions...about their lives."
and Singer, 1970: 179.)

(Goldfarb

At this point it will be useful to

examine the factors that led to the demise of the hands off
doctrine.
THE DEMISE OF THE HANDS OFF DOCTRINE
The courts are gradually abandoning the hands off
doctrine.
point?

What is the rationale for this change in view

Are judges becoming less fearful of disturbing the

power and authority structures of the prisons?

This review

of books and law review articles will describe the abrogation
of the hands off doctrine.

In fact, some of these articles

were an impetus for coaxing the judiciary to review prisoners 1
grievances.

The hardcore questions of why the judiciary did

permit prisoners1 cases to be heard will be examined further
in the findings of the research of court cases.
According to one law review article, during the past
twenty five years,'"a number of courts have recognized that
the hands off doctrine is not a satisfactory principle in
prisoner litigation, and a trend has been noted away from
it."

(University of Pennsylvania Law Review, 1962: 291•)

Many authors agree that the leading indication of the begin
ning of this trend was revealed in the court's decision in
Coffin v. Reichard.

The court stated that “a prisoner re-
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tains all the rights of an ordinary citizen, except those
expressly, or by necessary implication, taken from him by
law.”

(143 Federal Reporter. 1944:

443)

This statement

also implies that it is up to the courts to determine the
rights to be taken away from the prisoner by law.

"If the

courts are prepared to face the task of defining what rights
are taken away by necessary implication rather than leave it
wholly within the discretion of administrative officials,
they will of necessity have to strike a balance between
prisoner and prison interests .n

(Vogelman, 196-8:

53)

EugeneBarkin, Head Counsel for the Federal Bureau of
Prisons, notes the change in the judiciary's unquestioning
faith in the prison official's expertise.
“While lawful incarceration must necessarily
withdraw of limit many privilegesand rights,
a prisoner should not be stripped of any
rights other than those which would be
detrimental to the administration and dis
cipline of the institution. And more and
more administrators are being called to
justify repressive measures.” (Barkin,
in Perlman and Aldington, 1969: 107)
According to Kimball and Newman, the frequency of
court intervention in correctional administration is increas
ing, but the majority of courts as of 1968 continue to hold
to the traditional hands off policy with regard to admin
istrative decisions about prisoners.

“The recent trend in

prisoner petitions, however, involves challenges to some
traditional discretionary powers of correctional adminis
trators, thereby seeming to threaten correctional authority
and call into issue professional correctional worker's claim
of expertise."

(Kimball and Newman, 1 9 6 8 :

3)

These authors
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contend that from 1946 to 1968 five hundred prisoner cases
were heard by courts; in 1 9 6 6 sixty one cases came before
the bar.

Although there is a large number of unreported

decisions and a great deal more petitions which -are given
a ruling and no opinion, only eight percent of the reported
cases were decided in favor of the prisoner.

In addition,

their research determined that the courts had established
the principle of judicial review of correctional adminis
tration and decisions in 196? or 1 9 6 8 , but the courts were
still unwilling to overturn correctional decisions or order
changes in prison administration.
1968:

3)

(Kimball and Newman,

Correctional officials fear any direct intervention

in the daily discretionary decisions they are called upon to
make, but the court cases as of 1 9 6 7 sought only to examine^
the criteria and procedures used in decision making and not
the decision itself.

Although the courts acknowledge a wide

range of official discretion, corrections claims of expertise
"in all matters dealing with the complexities of human be
havior" are beginning to be judged "questionable by the
courts."

(Kimball and Newman, 1 9 6 8 :

8)

The research con

cluded that officials should develop internal due process
mechanism in order to prevent the damaging flagrant cases
from reaching the courts.
According to the.critique entitled "Beyond the Ken
of the Courts," the importance of the maintenance of the
authority structure was used by officials to prevent inter
vention by the courts.

However, "mere grant of authority

cannot be taken as a blanket waiver of responsibility in its
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execution,,

Numerous federal agencies are vested with exten

sive administrative responsibilities.

But it does not follow

that their actions are immune from judicial review.“ ( 3 0 5
Federal Reporter. 1962:

285)

Why should correctional

officials prevent the court from supervising individuals
that the court assigned to the prison.

Frustration of prison

objectives was put forth as another reason for judicial ab
stention in prison affairs.

Retribution, restraint, re

habilitation and deterrence are the espoused goals of the
correctional system.

How could judicial scrutiny impede

the attainment of these goals?

On the other hand, court

intervention could insure that the appropriate level of
deprivation is maintained; the punishment would fit the
crime.

The courts could also determine the priority of the

mentioned goals.

Without some form of review all the prison

rules and regulations are "self-validating.11 The regulations
should be reviewed in order to maintain consistency with
correctional objectives.

The courts should be cognizant

of the "ego involvement" of prison officials, and recognize
the judiciary1s potential role in reform, which could proceed
from their insistence on "an adequate remedial mechanism."
"If the regulations need to be maintained as a source of
power for the guards, then it should be struck down."
Law Journal, 1963*

(Yale

523)

Two activists lawyers, Goldfarb and Singer, believe
that the abrogation of the hands off doctrine began to occur
in the sixties with the Miranda v . Arizona and the Escobedo v,
Illinois decisions of the Supreme Court.

Although these
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decisions did not deal directly with prisoners1 rights,
they illustrated the court*s willingness to venture into
new areas, to curtail the power of the law enforcement
officers.

Clarification and definition of prisoners] legal

rights has occurred mainly through the increased willingness
of the courts to hear prisoner-initiated litigation.

Al

though the decisions regarding access to courts were handed
down in the early sixties, "until the late sixties courts
consistently refused to review the punishments imposed on the
prisoners by their keepers."

(Goldfarb and Singer, 19701 318)

On the other hand, an unsympathetic judge can easily stifle
the case of an ill-informed prisoner.

Although judges cannot

formulate rehabilitative programs in the strict sense, by
playing an active role in other sectors of prison life, they
may help create a more rehabilitative milieu.

Most judges

have not been willing to undertake this responsibility.

The

only alternatives to judicial review for resolving inmate
grievances have been through political appointed -commissions
and riots, which have yielded few positive results.

The

correctional institution is really just another administrative
agency that needs its own administrative law if it is to make
its maximum contributions "harmoniously with the values of
the general social order in which it functions."
Goldfarb and Singer, 1970:

(Rubin in

302)

The judiciary has begun to respond to the prisoners*
complaints of inadequate institutional conditions.

Instead

of rectifying only the exceptional condition or circumstance,
the courts are increasing their sphere of Influence to include

almost all facets of prison life.

The court in Jordan v.

Fitzharris broke with tradition when it "declared that when
prison administrators fail to comply with regulations and the
legislature fails to provide adequate sanctions, the court as
the final guardian of human rights must assume the respon
sibility."

(257 Federal Supplement. 1 9 6 6 :

61*0

In Brown

v. Peyton the court ruled that prison officials are not judges.
They are not charged^ by I1law and constitutional mandate with
the responsibility for interpreting and applying constitutional
bounds...we do not denigrate their views but we cannot ab
solutely be bound by them.11
1232)

(*f37 Federal Supplement t 1971:

The courts are beginning to scrutinize prison officials*

claims that an expansion of prisoners* rights will compromise
the security of the institution.

"Only a compelling state

interest centering about prison security, or a clear and
present danger of prison discipline or some substantial inter
ference with orderly institutional administration can justify
curtailment of a prisoner*s constitutional rights."
Federal Supplement, 1971:

90*0

(31

The attitude of this court

represents the change in the judiciary*s willingness to inter
vene in penal institutions. The Harvard Center for Criminal
Justice envisions the courts as providing the only outlet
for hearing prisoner grievances and solving conflicts with
the correctional administration.

The Center posits that the

courts will set a model and a "tone for eventual internal re
form by the prison themselves."
Justice, 1972:

(Harvard Center for Criminal

288)

Who were the outspoken critics of the hands off

dictrine?

Dean Paulsen of the University of Virginia Law

School spoke out against the refusal of the courts to review
prisoner litigations.

This critic asks "what does the Con

stitution require in a prison setting."

(Paulsen, 1971: 108*K)

Only the courts can determine what prison conditions and what
prisoners* rights will fulfill the requirements of the Con
stitution.

The issue is not whether prisoners should he

granted the complete range of rights guaranteed the members
of free society, but only whether the courts should determine
the extent or the limits of prisoners* rights.

"Part of the

problem is that prison life is filled i^ith low visibility
decisions.

Very few records are kept, and the opportunity

for arbitrary treatment is very great indeed."
1971:

1085«)

(Paulsen,

The involvement of the court in prison admin

istration will increase the public*s view and knowledge of
the officials* decisions, and perhaps internal housekeeping
will improve.
Two lawyers experienced in prisoners* litigations,
Hirsdhkop and Milieman criticize judicial hesitancy to enter
the correctional arena.

In their view, "such reluctance to

protect constitutionally derived basic human rights of
prisoners is an abdication of judicial responsibility that
operated to maintain or strengthen the status quo and isolate
penal systems from public scrutiny."
1969:

812)

(Hirschkop and Milleman,

Maintaining that the prison is not required to

answer for their actions, these authors accuse the courts
of allowing officials to circumvent rules of fundamental
fairness such as due process and equal protection.

These

critics posit that prison administrators and the judiciary
are violating the Constitution and public trust.

"In prisons,

the processes by which substantial rights are denied are
secret.

It is the secret exercise of vast power over lives

and human rights and the unsupervised delegation of control
that makes prison life as it exists today unconstitutional."
(Hirschkop and Milleman, 19^9:

835)

William Bennett Turner, another exponent of the
prisoners* rights movement, also criticizes the prison ad
ministration^ immunity from judicial scrutiny, which he
believes lead to a tradition of lawlessness in the prisons.
According to the author, constitutional protections which
surround the accused halt at the moment of sentencing, and
as a consequence when officials are not held accountable to
the principles of law, abuses are certain to occur.
1972:

495)

(Turner,

It is the court1s responsibility to the public

and the inmate to develop standards of prison conditions
and care.

"Abuse of the quasi-judicial prison disciplinary

system is one of the most significant elements in destroying
a prisoner's faith in the rule of law."

(Turner, 1972:

495)

Ninety-five percent of all inmates incarcerated in prisons
will return to society (at least for a while), and "the
experience of the inmate's while in prison will largely de
termine his chances of becoming a productive citizen."
(Turner, 1972:

474)

The quality of the prisoner's experi

ence sometimes includes abusive treatment or capricious
official decisions and actions.

The courts have floundered

with prison cases, but they should be "compelled to develop

a coherent approach to resolving serious problems presented
by prisoners* rights suits."

(Turner, 1972:

504)

Instead

of refusing to hear cases on the grounds of a lack of expertise
and legitimating the status quo, the courts have a responsi^
bility to delineate the conditions of the prisoners' confine
ment within the institution and eliminate their total re
liance on the discretion of the prison officials.
Buffalo University Law School has expressed great
interest in the area of prisoners' rights through symposiums
and law review articles.

One author comments on the hands off

doctrine with special interest in the case of Sostre v.
McGinnis, which was handled by a Buffalo law professor.

The

author feels that there are many indications that hands off
policies are diminishing.

However, the majority of the

courts are still reluctant to intervene unless the prison
officials have exhibited clearly outrageous conduct.

When

the court does intervene it is usually hesitant to offer
clear and definitive guidelines for future conditions.

Many

courts fail to set down guidelines because each case is unique,
or the court feigns its incompetence to develop such guide
lines.

Although many courts do not feel that they possess

the proper tools for reform, in other equally specialized
areas judges have intervened when the logical protectors of
basic human rights have abdicated their responsibilities.
(Buffalo Law Review, 1972:

549)

The case of Brown v . Board

of Education is a poignant example of a court intervening in
matters outside its traditional sphere.

When agencies such

as the prison administration or the legislature fail to
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implement needed reforms, it is the court’s responsibility
to fill the breach*

Article III Section 2 of the Constitu

tion states that the judicial power shall extend to,all cases,
in law and equity arising under this Constitution*

Therefore,

it is the court’s duty to intervene when basic rights are not
being granted*
"Both prisoner and prison official are left
with unclear, imprecise standards for guidance*.*
To a certain extent the court is justified in
wanting to leave control in the hands of prison
authorities, but there is a crucial difference
between control over normal administrative de
tails and control over a person’s basic consti
tutional rights."
(Buffalo Law Review, 1972;
553)
Although the courts believe that prison reform should
be initiated within the prison, the judiciary should remember
that in other areas of the law-,, reforms were introduced after
stern judicial action.

The court needs to exercise its role

as the balancing factor on the other branches of government.
"Out of sight and out of mind, the average prisoner’s only
hope for redress is through the courts."
1972*.

(Buffalo Law Review,

55*0
Neither state nor federal legislatures have initiated

significant reform for prison systems*

Although public opinion

verbally is sympathetic to the issue of correctional reform,
there has been no overt behavioral attempt to introduce
changes in correctional institutions*

Reform groups have

lacked visibility, economic and political influence.

The re

sponsibility for correctional change rests with the judiciary*
Although most reform entails changes in the physical plant or

increased salaries for prison employees and not expansions
of inmates’ legal rights, prisoners'rights activities are
encouraged because in the 1970s a majority of courts are will
ing to review any phase of prison administration,
and Mary Law Review, 1967:

(William

189)

According to Richard Singer, "the courts will investi
gate every aspect of prison life,"

(Singer, 1971b:

392)

In

past years one consequence of the court's hands off behavior
was the reinforcement of the prison's isolation by continuing
insulation from public scrutiny.

Singer believes that judicial

investigation of the prison will decrease the isolation of the
prison.

The judiciary has experience in formulating rules and

regulations governing quais-judicial decision making bodies;
the court should exercise their option to intervene in the
prison setting,
Herman Schwartz, Sostre1s attorney, criticizes the
court's refusal to take a substantive position in the case of
Sostre v. McGinnis.

Schwartz believes that the courts could

prevent a "tidal wave" of prisoner litigation if it would look
at prison practices critically and set down definitive guide
lines.

According to the author, case by case litigation will

continue until definitive rulings are handed down by the courts,
until the courts answer the questions raised by the prisoners 1
petitions.

Considering the text of Sostre v. McGinnis to con

stitute a fearful opinion, Schwartz believes that "it is a
fact of American political and social life that the courts
must often lead in matters of public morality and only judges
with life tenure can safely do so (federal judges)."

(Schwartz, 1972:

792)

Greenberg and Sender comment on the discretionary
power that has placed prisoners outside the protection of the
law.

By increasing prisoners' powerlessness, equality under

the law, due process and predictability have all disappeared.
(Greenberg and Sender, 1972:

830)

The courts, like the

police, try to maintain minimal compliance and maximum avoid
ance of the courts.

Allen suggests that the courts "attack

directly the problem of sound policy articulation in the
written law and the formulation of meaningful legal standards
to guide the administrative implementation of prison policy."
(Allen, 1968:

126)

pourt's decisions?

What policy should be expressed in the
The courts need adequate fact finding

procedures, which would aid the decision making.

Corrections

should be given a secure factual basis for their exercise of
power.

The proliferation of prisoner litigations "illustrate

the failure of the American correctional system to provide
adequate procedures to support the exercise of discretionary
power."

(Allen, 1 9 6 8 :

129*)

Through court guidance of

official discretion, the rehabilitative potential of the
prison system may increase.
What led to the demise of the hands off doctrine?
Greenberg and Sender offer one answer to the question.
"In the late sixties the federal courts began,
very slowly, and under tremendous pressures
from prison rebellions with their attendant
publicity and public interest, from numerous
pro se petitions by prisoners, and from ex
tremely carefully-designed lawsuits brought
by attorneys working with the National Lawyers
Guild, the American Civil Liberties Union, the

NAAC.P and private attorneys for such prisoners
as Martin Sostre, George Jackson and John
Clutchette, to abandon the unqualified hands off
doctrine."
(Greenberg and Sender, 1972: 809)*
REMEDIES AVAILABLE TO THE PRISONER
Nov? that the courts are willing to review prisoner
initiated court cases, how does the prisoner seek a redress
of grievances?

The first remedy to be used by prisoners was

the writ of habeas corpus.

Other remedies include civil

suits and criminal proseci&Icsi against prison officials.

The

Civil Rights Act provides a number of avenues for the redress
of grievances, and the class action suit has proven most ef
fective as a strategy for prisoner litigations.

This work is

an examination of remedies available through the federal courts
the states generally follow the form of federal remedies«
Habeas Corpus: Traditionally, a writ of habeas corpus was
used to contest the legitimacy of the inmate's confinement in
a prison.

The only relief granted under this writ was total

release from the institution.

The conditions of an inmate's

confinement could not be contested through a writ of habeas
corpus; the hands off doctrine insured the absence of means
to contest the conditions of confinement.

Under habeas corpus,

the prisoner had to exhaust Federal Bureau of Prisons and state
court remedies.

In 1 9 ^ a landmark court case, Coffin v.

*One expert from the Federal Bureau of Prisons, Clair
Cripe, disagrees with the above authors. He believes that
the development of prisoners' rights would have naturally
evolved out of the prison .system, the change was coming.
However, the intensive efforts of law review authors and
correctional law specialists must have had some impact on
the rate of development,
(Interview, November 20, 1973*)

Reichard, expanded the scope of habeas corpus to include the
conditions of a prisoner's incarceration.

"Most federal

courts have shown a willingness to use habeas corpus where
judges have been shocked by mistreatment of prisoners.
(Goidfarb and Singer, 1970:

270)

Recently, the expansion

of habeas corpus includes cases in which the judges were
not shocked by mistreatment or cruelty.
Civil Suits Against Prison Officials: The doctrine of
sovereign immunity of the Federal Tort Claims Act prevented
inmates from suing the federal government.

A 1963 Supreme

Court case, United States v. Muniz, maintained that an inmate
could sue an official for injuries suffered as a result of
the official's negligent conduct.

There are some limitations

on this remedy; the inmate can sue the official for minis
terial actions, which is an action that allows no freedom
af choice by the actor.

An inmate cannot sue the official

for negligent discretionary actions; this ruling allows the
official the freedom to exercise his discretion and to be
free from the fear of lawsuits.

However, if the power of

discretion Is grossly abused, the official is liable for
the injuries caused by his actions.
Criminal Prosecution: This remedy has not been used success
fully, and it is the least likely remedy to be viewed favor
ably by the courts.

In a federal court, the inmate must

prove that he has been deprived of a right secured by the
Constitution; the deprivation must have been wilful and the
deprivation must have been under the "color of state law.11
The courts are extremely hesitant to criminally prosecute a

federal official.

Therefore, successful cases litigated

under this remedy are scarce.
Declaratory Judgments: Declaratory judgments are used to de
fine the rights and obligations of the two parties involved
in a case.

These judgments define the legal relationship

between two parties and determine the rights and responsi
bilities that could result in legal liability.
"A court which is wary of interfering with
internal management of a prison, but which
has found a certain rule or course of conduct
by the prison official to be unconstitutional,
may partially avoid interference by issuing
a judgment declaring the alleged practice to
be unconstitutional, but allowing the admin
istrators to submit to the court plans for
remedying the problem.” (Palmer, 1973: 1^3)
This remedy can be an effective tool for changing the condi
tions of confinement and expanding prisoners * rights because
it does not ask the court to formulate policies for the
institution.
Civil Rights Act: The federal remedy most frequently used
by inmates is the Civil Rights Act.

In 196^, the Supreme

Court held in Cooper v, Pate that state inmates can bring
suit against prison officials under Section 1983 of the Civil
f

Rights Act.

This act made federal court action the most

direct method for the resolution of both state and federal
prisoners1 grievances.

The reluctance of the judiciary to

intervene in prison affairs has been attributed to the "pro
cedural limitations of traditional prisoner remedies—
mandamus, habeas corpus, tort suit.

The prisoner is unable

to enforce even his protected rights absent a showing of
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extraordinary circumstances."
2^1)

(Criminal Law Bulletin, 1970:

Court response to Civil Rights Act Section 1983 reflects

"the new penology!s" emphasis in the judicial system and the
limitations involved in other prisoner remedies.

The federal

abstention doctrine was created to avoid adjudication of con
stitutional issues by federal courts before the state courts
had handed down a ruling; this is called exhaustion of reme
dies.

Cooper v. Pate reversed this ruling.

Increased reli-

\

ance of Section 1983 issues from the procedural limitations
of other remedies; 1983 is a "simple one step remedy for the
prisoner, free from limitations of the exhaustion and total
release rules."

(Criminal Law Bulletin, 1970:

2^5)

Al

though the courts have not defined the range of prisoners1
rights, rights specified in the Civil Rights Act may not be
curtailed.

The Civil Rights Act does not depend on proof of

physical or economic injury but on the guilt or innocence of
the defendant's actions.

Broad official immunity is clearly

opposed to a relaxed interpretation of Section 1983, which
will aid prisoners in the presentation of their suits.

In

essence, "the hands off doctrine crumbled in the middle six
ties with the emergence of Section 1 9 8 3 derived from the
Civil Rights Act as an effective inmate remedy."
sity of Chicago Law Review, 1971:

(Univer

555)

Under the Civil Rights Act, the plaintiff can sue
for monetary damages or injunctive relief.

Courts can grant

monetary damages to a.prisoner for mental suffering, vindica
tion of rights, and punitive damages and expenses.

With the

exception of Martin Sostre, few prisoners have been successful
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with requests for monetary relief.

One of the most effective

remedies is the injunction, which is a judicial order that
requires the defendant to do or refrain from doing a particu
lar action.

Since the plaintiff-prisoner usually remains in

the prison, the injunction guarantees prevention of any depri
vation of constitutional rights.

A great percentage of this

type of litigation involves a judicial examination of the
total conditions at a given institution; the injunction
allows the court to express detailed changes that must be
made in the institution.

Injunctions offer an opportunity

for quick and specific adjudication of the issues.

This re

lief was once a rare phenomenon in prisoners1 rights cases,
but It is being used successfully in current prisoner law
suits .
Class Actions: The 1 9 6 6 case of Jordan v. Fitzharris opened
the door for class action suits of prisoners.

Through this

remedy, all the prisoners in the same situation can act as
plaintiff and can benefit from the outcome of a case.

The

class action suit is the most practical method of presenting
a case of prisoners1 grievances to the courts.

Undermining

the limitation that only named inmates can sue for redress of
grievances, the class action suit facilitates court review
of general prison conditions.

One inmate will not have to

experience deprivation of constitutional rights in all areas
of prison life; a group of inmates can combine and share their
grievances with the court.

The class action suit expands the

range of prison experiences which a court might consider
pertinent to the case.

A class of inmates discourges the

judiciary from labelling an inmate's grievance "an excep
tional circumstance."

The class action suit -.will encourage

the investigating judicial body to issue broader decisions
in prisoners' rights cases.
In conclusion, there are a number of remedies a
prisoner can use when seeking a redress of grievances.

Along

with the demise of the hands off doctrine and the increased
willingness of the courts to intervene in penal matters,
the number and range of remedies a prisoner can use in order
to go to court increased.

An expansion of the right to sue

the federal government for redress of grievances is as Impor
tant as the extension of constitutional rights of prisoners.

CHAPTER III
THE IMPORTANCE OP CASE LAW
An understanding of the law is basic to an examination
of the development of prisoners' rights.

Why is it Important

to examine the changing structure of the law?

What vehicle

provides the most precise indicator of changes in the law?
What are the general sources of American law?

The

Constitution is the supreme law of the land, which means that
all other laws must be in accordance with it.

Federal and

state statutes are another source of law; sociologists call
this form of law "enacted law."

The third major source of

law in the United States is the:,bommon law."

The common law

"has its origins in the courts rather than in tie legislatures."
(Palmer, 1973:

2.)

The common law has never been static.

From the begin

ning of recording court decisions, the opinions of judges
have provided a foundation for determining the legal princi
ples applicable to new conditions brought before the court.
"The legal principles applied in a particular case before a
court became part of the common law.

It takes its place as a

part of the body of court decisions that will form the basis
of future decisions."

(Palmer, 1973:

5)

The law continually

changes and grows as new opinions are handed down by judges.
This study will analyze the trends in legal opinions of
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prisoners1 rights cases.
As Mueller points out, "the common law' codifies
no principles or theory of corrections."

(Mueller, 1 9 6 9 : 72)

These principles have developed in the courts in the 1960s
and 1970s.

Free access to the courts and judicial willing

ness to be involved in prisoners' cases becomes more important
with the realization that the court's can change common law
and influence enacted law.

The importance of one favorable

court decision should not be underestimated.

"A single success

ful petition may have far reaching implications, for it takes
only one such court decision to alter the court system."
(Kimball and Newman, 1 9 6 8 :

3)

A definitive court decision

necessitates a reassessment of the entire practice or condi
tion involved.

Clair Cripe explained this situation;

he

stated that he could find five judges that would decide in
favor of the Bureau of Prisons for every one judge that de
cides in favor of the plaintiff in a prisoners' rights case,
but the decision of that one judge can change the whole system.
(Interview, November 20, 1973)
Our society entrusts the preservation of constitu
tional values to the courts, and the courts are responsible
for formalizing the relationships of societal groups so that
they will be in line with constitutional values.

Neither the

Constitution, nor criminal statutes nor the common law gives
any guidance for incarceration policies.

The treatment of

incarcerated individuals has been until recently, outside the
sphere of the law.

The development of penal reform lies in

the development of legal reform.

According to one author,

3^

"limited first cases can, and do, start important developments
of great significance."

(Paulsen, 1971:

1087)

In dealing

with the field of corrections, all is theory not law.
1969:

83)

(Mueller,

The development of a coherent body of law for cor

rections requires an assessment of the goals to be pursued by
corrections; this assessment will emerge from the collective
opinions of judges of prisoner cases.* Since there is no co
herent body of correctional law, the precise definition of
prisoners 1 legal rights will also come from the cumulation of
judicial decisions.

The legal reasons for limiting or increas

ing correctional discretion remain equally unclear, and the
scope of this license will have to be established on a case by
case basis.
Correctional law is developing very rapidly.

There is

a constant stream of new cases entering the courts, and cases
are continually being appealed and overruled."
474)

(Turner, 1972:

Cohen discusses the Importance of judicial opinions in

assessing movements in the law.

"A sure sign of a movement in

law is the volume and length of judicial opinions and law re
view writing."

(Cohen, 1972:

855)

Some of the lav/ review

articles included in this study were close to two hundred
pages in length.

Judge Lasker of the federal district court

in New York recently handed down a detailed one hundred and
eighteen page decision concerning conditions in "The Tombs"
in New York City.

Opinions have been lengthy because judges

are making precedent breaking decisions.

Judges are not con

tinuing the tradition of hands off; they are actively involved
in clarifying the constitutional rights of prisoners.

"When
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the opinions written in some of the more recent cases are com
pared with opinions written only a few years ago, the differ
ence in technique, content and principle is startling.
1972:

86l)

(Cohen,

An increase in judicial sophistication can be

viewed through opinions.

In the past twelve years, legal re

searchers and writers have discovered prisoners' rights.

"It

is only recently that there have been reported decisions of a
sufficient quantity to allow for an inventory and analysis of
the issues."

(Cohen, 1972:

866)

A definite trend is emerg

ing in judicial opinions, and this study will analyze the
development of this trend.
peatedly.

Some issues are litigated re

Are correctional officials slow to change practices

so they are consistent with the developing law?

Do court de

cisions answer some questions and create more issues:

The

^development of a body of law is a slow and sometimes painful
process.

The law evolves as each case is moved through the

court, and all the issues are not settled with one case.

The

law never becomes static, but each area reaches a plateau
when rapid change is finished and the basic issues are re
solved.

Correctional law decisions are now reaching the

higher courts.

In fact, most authors believe that a case will

come before the Supreme Court in the near future.

In other

words, the basic issues have been litigated, and the upcoming
cases will refine some of the points.
tion of the law will slow down.

The rapid transforma

The time is ripe for an In

vestigation of the evolution of correctional reform.

There

are enough cases litigated to form a trend, and the rapid
development is beginning to slow down.

Some changes will be

made in the lav/ as more prisoners become aware of their
rights, but the outline of the law's policy toward correc
tions is completed.
An explanation of some legal jargon is necessary to
the clarity of this study, and it will also clarify the im
portance of opinions.

A "precedent" is a decision of a court

which becomes the basis for a future similar case.

The prac

tice of using past case law for decisions is called "state
decisis".

The use of a precedent requires that the exact

principle of the law or holding be determined.

A principle

of the law which is not part of the holding and not essential
to the determination of the case is the "dictum".

A prior

decision of a court is "binding" on that court and the in
ferior courts of that system.

In order to change case law, a

case is "distinguishing" or "overruling".

Distinguishing

cases confine precedents to their facts and present new rules
for the facts at hand.

"A court overrules a prior rule by

finding that it was improperly decided or that the social
and economic conditions have changed from the time when the
decision was previously made.
should apply."

(Palmer, 1973:

Hence, a new rule of law
6-7)

The following chart explains how a case proceeds
through the federal court system.
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CHAPTER IV
METHODOLOGY OF THE STUDY
One important aspect of this research is how to approach
the area of prisoners1 rights.
the subject?

What is important to know about

First, a quantitative analysis is important for

the cogency of this study.

How many cases have been decided

in favor of the prisoner in the federal courts since 19^1?

Are

some types of cases or some litigation areas more often decided
in favor of the prisoner than others?

Do some federal circuits

play a more active role in prisoners1 litigations than other
circuits?

Do particular remedies produce more successful re

sults than other legal remedies?

A representative of the

Bureau of Prisons suggests that a handful of judges are making
great changes in the field of corrections.

A quantitative pic

ture and analysis will help to present a concise history of the
development of correctional law and the expansion of prisoners1
legal rights.

Second, this study will offer an explanation of

the recent judicial involvement in prisoners* cases.

What are

the judges8 reasons for leaving the hands off doctrine and
agreeing to hear prisoners* cases?

How has the explosion of

case law in the area of corrections led to changes in prisoners *
rights?

In order to answer these questions, this project will

employ a trend analysis of judicial opinion that were handed
down in successful prisoners* litigations.
The problem for this research is to examine and to
38

analyze the development of the prisoners* rights movement.
This will be accomplished through the two types of analysis
described above.

Why is it necessary to compile and analyze

information from these cases?

As Chief Justice Burger states

in **No Man Is An Island”:
Our system of criminal justice has placed heavy
emphasis on the criminal trial and has neglected
to give as much attention to the correctional
system. Yet, what happens after a convicted
person goes to prison is as much a part of the
administration of criminal justice as the adjudi
catory steps. The harvest of our neglect in the
field of corrections is excessive recidivism and.
a crime rate that is a national scanda...we ought
to view it as a system— — a total process.
(Burger, 1970: 3 2 5 )
The prison experience is an important aspect of the criminal
justice system. Ninety five percent of all prisoners— — federal,
state and local

will return to society. Therefore, society

has a stake in what happens to a man while he is in prison.

In

fact, some authors are demanding the prisoners* right to treat
ment in terms of society*s rights for protection against crime.
Many books have been written on the prisoner*s roles and modes
of adaptation in the prison environment.

Newspapers, magazines

and films, as well as sociologists study the bloody moments of
prison riots.

However, no sociologist has examined the little

publicized development of prisoners* legal rights.
The possibilities for institutional change or value change
that may come out of the evolution of prisoners* rights is
great, but the study of institutional change must be left to
sociologists with a vast staff and resources..

This study is

meant to be an: exploratory study in the field of legal

AO
sociology, and its exploratory nature necessitates its des
criptive approach.

A preliminary work must sometimes describe

various aspects of a subject and leave detailed analysis to others.
QUANTITATIVE ANALYSIS
The first section of the study Involves a quantitative
analysis of successful prisoners* cases.

The methods for this

section are concrete, and the author hopes that this quantita
tive information will provide a complement to the qualitative
trend analysis.

The use of multiple operations is suggested in

Unobtrusive Measures.

”Once a proposition has been confirmed

by two or more independent measurement processes, the uncertain
ty of the interpretation is greatly reduced.

The most persua

sive evidence comes through a triangulation of measurement
processes. .*'

(Webb et al.« 1 9 6 9 : 3)

This section of the research will be a compilation of suc
cessful prisoners* cases.

The total number of positive cases

handed down by the federal courts from 1 9 A 1 to 1 9 7 3 will be
determined.

The following data will be gathered for each case:

the litigation area or pertinent issue of the case, the circuit
court that decided the case, the year the case was handed down,
and the remedy that was employed to approach the court.

The

following question will be answered by an analysis of the data.
Is there a great difference in the number of successful cases
in each litigation area?

Are judges more inclined to grant a

prisoner relief in cases of religious freedom than in cases in
volving conditions in solitary confinement?

Why has there been

more rapid movement in some litigation areas with other areas

lagging behind?

Second, are certain circuits deciding more

cases in favor of the prisoner than other circuits?

It is the

contention of some authorities that certain circuits are paving
the way for prisoners* rights reform.

Is there a 11cadre" of

judges who are active in the evolution of prisoners* rights?
Third, are certain remedies more effective in obtaining judicial
approval for litigations than other remedies?

In order to

answer these question the following statistics x^ill be given
for litigation areas, circuit courts and legal remedies:

total

number of cases for each area, court and remedy; the percent of
positive cases in each area, court and remedy; the mean (average
year) for each subject; the median year; the range (first and
last years) and the standard deviation in years.
TREND ANALYSIS
The second section of this research involves a trend
analysis, a form of content analysis.

A brief discussion of con

tent analysis will illustrate its applicability to this study.
Content analysis is a method of indirectly “observing and analyz
ing the overt communication behavior of the writer or speaker.“
(Budd, Thorp and Donohew, 19&7: 2)

In Methods of Social Research

the authors state that "data from all fields of communications
can be treated as sociological data.15 (Goode and Hatt, 1952: 301)
Communications, in other wor&, can be treated as observations.
Kerlinger puts forth the view that content analysis is a method
of observing.

"The investigator takes the communication that

people have produced and asks questions about the communication..*
in effect, we take it out of the purely methodological class and
put it in the same class as other observation." (Kerlinger, 196^:1)

^2
This procedure allows the researcher to observe without the
fear that the attention will bias the behavior of the communi-:
cator.

This is an example of the nonreactive research methods

examined in Unobtrusive Treasures.

George states that "quali

tative analysis of a limited number of crucial commentaries may
often yield better clues...than the more standard quantitative
approach." (George in Pool, 1959:7)

This nonquantitative or non

frequency approach uses the presence or absence of a certain
content variable to prove the hypothesis.

Inferences from con

tent variables need not be based on the frequencies of the con
tent feature.
Several units of analysis can be used in content analysis
including words, .sentences, paragraphs or themes.

The theme is

one of the most widely used units in content analysis.

In this

study, trends of themes in judicial opinions will be examined.
The themes or trends that structure this analysis are state
ments of the judges* opinions about changes in societal values
and the law *s response to these changes and the law as a modi
fier of social values.

In essence, this portion of the study

will survey and analyze statements by the judges that are not
concerned with the mechanics of the law but statements about
changing social values.

This method is not a true content

analysis, which counts the number of times a judge would mention
the phrase, social change.or value change.

It is more appro

priately titled a trend analysis, which surveys themes in judi
cial opinions.

This project will investigate the judiciary*s

view of the court's response to changing social values.
How will the cases be selected for review?

First, only

^3
cases heard in federal courts will he selected for review.
The federal courts have been more responsive to prisoners1 liti
gations, and the states generally follow the guidelines handed
down by the federal courts.

Also, most of the issues brought

up by prisoners are related to constitutional problems, which
can only be resolved by federal courts.

Second, only cases

that led to an increase in prisoners* rights will be examined.
The cases that upheld the blanket discretion of prison officials
or refused to rule on the grounds that the courts cannot inter
fere in prison matters will not contribute to the explanation
of the demise of the hands off doctrine. Third, this study will
employ purposive sampling.

Through reading almost all the law

review articles on this subject, the author found that the same
cases were mentioned over and over again.

By using Singer*s

Prisoners* Legal Rights: A Bibliography of Cases and Articles
and Palmer*s Constitutional Rights of Prisoners, thirty land
mark cases will be chosen for review.

The cases will be selected

so that there is at least two cases reviewed in each litigation
area.

This method will help to reveal differences in judicial

opinions in different aspects of prisoners* rights.

The sampling

method cannot guarantee or prove that it will emerge with thirty
cases that are representative of all prisoners* rights cases.
However, these landmark cases form the basis for current liti
gations; these opinions broke away from the tradition of hands
off and marked the beginning of the expansion of prisoners*
rights.
Together, the quantitative and the qualitative procedures
will describe the evolution of this facet of correctional law.

CHAPTER V
QUANTITATIVE ANALYSIS OP CASES
This section of the study involves a quantitative
analysis of prisoners* cases.

There were 297 successful

cases decided by the federal courts from 19^1 to 19?3»*
These decisions constitute all of the cases that were re
ported by the federal courts during the thirty three year
period.

All of the cases were brought to court by incar

cerated local, state and federal prisoners, and all of the
prisoners involved in these litigations were males,**

This

portion of the research is concerned with the development
of"litigation areas in prisoners* rights, the decisions of
the circuit courts, and the most effective remedies used by
prisoners,
LITIGATION AREAS
This study will explain the development of prisoners*
legal rights and illustrate the pattern of this growth.
basic question guiding the analysis was?

A

to what areas of

incarceration did the courts address themselves first, and
* 3 5 0 cases were originally gathered for this study.

Juveniles, convicted criminally-insane patients in mental
hospitals, and detainees awaiting trial are not included in
the analysis,
**A complete list of cases can be obtained from the
author.

is there a pattern to these decisions?

This section on

the differential growth of the areas in prisoners* rights
litigations will explain the rapid advances in some areas
and the slow development in other areas.

A description of

the eleven litigation areas will he illuminating at this
point.

Statistics for the litigation areas are found in

Table 5.1.
1,

Access to the courts;

The right of access to the

courts is not an explicit constitutional guarantee, but it
is strongly implied in the Constitution.

Access to the

courts is the right on which all other inmate rights are
based.

If a prisoner cannot approach the court, then he

will not have an opportunity to petition the court for a
redress of grievances, which is guaranteed In the first
amendment.

Free access to the courts was established in

the 19^1 case of Ex Parte Hull, in which a prison regulation
that required all legal documents to be submitted to the
courts for censorship by the prison officials was struck
down.

Since 19^1 there has been an increasing number of

cases pertaining to clear access to the courts.
The area of access to the courts includes free communi
cation with the courts, attorneys and public officials.
Prison officials cannot censor material to the courts or
counsel nor intercept incoming materials from these sources,
Also, officials cannot delay mailing items to court or coun
sel,

The prisoner cannot be punished for writing to courts,

counsel or public officials, and the prison cannot maintain
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any regulation which would interfere with these communica
tions.

A letter to the court must be mailed even if the

prisoner has not stamps or if he has already mailed his
allotment of letters for the week.

The right to communica

tion with an attorney is legitimated by the sixth amendment
which guarantees the right to counsel, and the fourteenth
amendment in the "due process" clause.

The question of

prison officials opening and reading attorney mail is
"constitutionally questionable."

Cases litigating this

issue will be decided in the near future.

Inmates and

attorneys feel that this regulation imposes a severe burden
on the case because the attorney must visit his client each
time he desires confidential communication.

Some circuits

have demanded confidential mail from counsel to prisoner
aid 'have instituted an elaborate system with a cover letter
with a sealed letter inside in order to comply with the
security needs of the institution.

Another issue concerns

the correspondence between prisoners and service organiza
tions; for example, letters to the American Civil Liberties
Union have been allowed because these communications were
judged necessary to the inmate's access to the courts.
Another aspect of an inmate's right to free access to
the courts involves inmate assistance which is better known
as " jailhouse lav/yering."

The 1 9 6 9 Supreme Court case of

Johnson v. Avery declared a Tennessee regulation prohibiting
one inmate from assisting another unconstitutional,

The

court decided that inmate assistance could be prohibited when
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"meaningful" alternatives were provided.

Therefore, most

of the litigation since 19&9 ^as questioned whether an al
ternative was meaningful or not.

Related issues to inmate

assistance are concerned with one inmate having another's
materials in his possession, an inmate helping another in
segregation, an inmate writing to his "jailhouse" lawyer
in another institution, and an inmate's assisting another
for profit.

The right to have inmate assistance does not

include inmate representation at trial.
Access to the courts also includes the right to possess
legal materials and the right to use the prison library.
Some restrictions on the amount of material an inmate can
possess have been upheld, and prison officials can determine
the places and times these materials are to be used.

Some

prisoners do not have the resources to purchase a law li
brary.

"The courts have noted that access to the courts

would be effectively obstructed if indigent inmates are not
allowed access to a sufficient number of legal books."
Carolina Department of Corrections, 1972s

4)

(South

Some inmates

have gone to court In order to force the prison library to
obtain certain reporters, codes or law dictionaries.

The

institution must keep the library current, the inmates must
have sufficient time to use the library, and the essential
materials for preparing a writ must be available.
The courts have been zealous guardians of an inmate's
right to access to the courts.

A total of seventy-six cases

was decided by the courts from 1941 to 1973. which is 2 5 .6^

of the total number of positive cases handed down by the
courts.

There has been a steady flow of cases in this area

since 1941.

The median year, which is defined as the year

in which the midpoint of the cases occurs for access to
courts is 1970.

Although this area had alot of early devel

opment, it is still not a completely settled issue.

Inmates

still go to court to clarify the definition of free access
and to maintain free communication with the courts.
2*

Religion:

The first amendment to the Constitution

guarantees the right to religious freedom.
states:

The amendment

"Congress shall make no law respecting an estab

lishment of religion; or prohibiting free exercise thereof."
(Constitution, 1.776)

A prisoner's right to practice his

religion is one of the most protected rights in the prison
setting.

The "judicial response to inmate's rights in this

area has been in the vanguard of judicial protection of
other rights."
1972:

5)

(South Carolina Department of Corrections,

Thirty decisions involving religious rights were

handed down during the decade, twenty-eight of which were
brought to court by adherents of the Black Muslim faith.
One case questioned the differential treatment of a Buddhist,
and one case dealt with the formation of a new religion, the
Church of the New Song or CONS.

Therefore, the impetus for

development of this area has come from the Black Muslims.
Most of these allegations by Black Muslims utilized the
principle of equal protection, which means that rights and
privileges accorded one faith cannot be denied to another

faith.

In this instance, the inamte does not have to prove

his right to freedom of religion; the authorities must prove
that the religious practices of the group meets the "clear
and present danger" test, in which the court determines if
the inmate right will he a security threat to the institu
tion.

The overtone of rehabilitation that is connected

with religious activities propelled the litigation in this
area.

Religion was the first area directly involving the

conditions of confinement to elicit the abandonment of the
hands off doctrine.
Freedom of religion includes the right to assemble for
religious activities; the right to have a minister lead
services, visit, counsel and correspond with the inmates;
the right to comply with religious dietary proscriptions
(which drew a lot of criticism and rebuttal from prison
authorities); the right to wear religious medallions if
other groups could wear medallions; and the right for segre
gated inmates to have alternative religious services.

The

right to freedom of religion has generated a more coherent
and definitive body of law than any other area of the condi
tions of confinement.

The judiciary has been anxious to

abandon the hands off doctrine and to set down precise
guidelines.
The first cases in this area were decided in 1962 and
the last case was settled in 1972.

Having a comparatively

small range of ten years, the freedom of religion developed
quickly and. completely within a short time span.

The median year for religion is 1 9 6 8 .

This area depicts

the pattern of a short, early and even development.

Once

an issue was decided, there were few repeating decisions.
Religion illustrates fast, painless development in correc
tional law.

The prison administrators did not attempt to

block development in this area, and the judiciary showed
a willingness to accept and encourage an expansion of pris
oners* religious rights.

Religious beliefs evokes a strong

reaction in our society, and the judges* actions in this
area mirror the society's belief that religion is beneficial
for inmates.
3«

Race:

The Constitution guarantees the right of a

citizen to be free from racial discrimination.

The areas

of religion and race are strongly intertwined, and they
experienced almost identical development.

Since almost all

of the religious suits were brought to court by Black
Muslins, the decisions commented on both the treatment of
religious sects and the treatment of races.

However, there

is a basic difference; most of the racial suits deal with
segregation in housing.

During the civil rights turmoil

of the middle 1960's, black prisoners began challenging
prison regulations that required them to live in separate
and in some instances less comfortable buildings.

After

the 1 9 6 8 Supreme Court decision, Lee v. Washington,* the
courts declared all these regulations on racial discrimina
tion illegal.

Another issue of the racial question per

tains to the differential application of rules to blacks
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and whites.

For example, in one case whites were allowed

to receive over a hundred different magazines while blacks
received less than ten magazines.

Any display of racial

discrimination was quickly struck down by the courts.
Thirteen cases or 4.4$ of the total number of positive
decisions, were brought before the courts with charges of
racial discrimination.

The temporal range of this area is

1 9 6 5 to 1973, which coincides with the emergence of the

civil rights movement.

Like religion, the halfway point

of this area of correctional law occurred in 1 9 6 8 .

Guide

lines in the area of racial discrimination were decisively
formulated in the courts' decisions.

Issues were dealt with

firmly, and no ambiguities were allowed to remain.

The

prison administrators did not try to test the courts'
decisions on this issue.

As in the case of freedom of

religion, race is an area having strong verbal commitment
by society and its judiciary.
4.

Mail and visitation:

Correspondence and visits

with attorneys, courts, and government officials is covered
in the access to the courts section, and communication with
religious leaders falls under the area of freedom of
religion.

The area of mail and visitation pertains to all

communications outside those contacts already mentioned.
Although freedom of speech is a first amendment guarantee,
this growing area of correctional law has experienced an
uneven and difficult development.

In the beginning, the

prisoner had to justify his exercise of this first amendment
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freedom, and now prison officials must show compelling
government interest in order to restrict first amendment
freedoms.

The main issues in the area of correspondence

and visitation are classification and number of corre
spondents, censorship and limitations on outgoing mail,
and censorship of incoming mail and regulations concerning
appropriate magazines.

Regulations limiting the number of

persons to v/hom a prisoner can write have been relaxed,
and it .seems inevitable that the courts will soon require
prison officials to apply the clear and present danger test
to the reading and censorship of mail.

Some leading

courts

have determined that the officials can manually manipulate
or fluoroscope letters in order to check for contraband,
but the letter cannot be opened unless the prisoner cannot
be punished for complaining to a correspondent regarding his
treatment in an institution,

"It is conceivable that total

First Amendment protection might be afforded correspondence
with private persons."
Corrections, 1972: 8)

(South Carolina Department of
Although the courts still maintain

the restriction that forbids inmates to conduct business
through the mails, some courts have allowed inmates to take
correspondence courses.
Little progress has been made in the expansion of
visitation regulations with private persons.

Limitations

on times of visitation and visitation lists have been upheld;
institutional facilities and available supervisory personnel
are the factors that presumably limit visitation.

Visition

by former convicts has been allowed in certain jurisdictions,
and secret recordings of an inmate’s visit with a private
person have been frowned on by the courts.
There has been little development in the area of free
expression, which is attributable to the perceived threat
felt by the officials and the courts of what would happen
if they opened up communication between the public and the
prisoner.

Although relaxation of correspondence and

visitation priviledges may not seem on the surface to com
prise a threat to institutional security, prison officials
believe that an expansion in this area would open up the
institution to more public scrutiny and would enable the
prisoners to obtain the contraband and information that
would lead to security problems.
Litigation in this area started in 1 9 6 9

comprises

only 5*7% of the total number of positive cases.

The

median year of development is 1971# which signifies the
late beginning of the area of mail and visitation.

However,

since 1969 there has been a steady flow of cases in this
area which signals this area’s potential for future growth
and clarification.
Access to the media;

Closely associated with the

expansion of the area of mail aid visitation is the prisoner’s
access to the media.

This area encompasses the inmate’s

right to correspond with members of the media and his right
to a private interview.

The trend in this area is "to

recognize a first amendment right of expression as well as
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the freedom of the press in the public's right of access
to information."
1972: 7)

(South Carolina Department of Corrections,

Prison officials fear that communications with

the news media and the resultant news items would incite
the inmates and endanger prison security.

The importance

of this area to prisoners is illustrated by inmates insistance of press interviews during a riot or strike.

The

court in Washington Post v. Kleindienst and Burnham v .
Oswald concluded that an interview must be granted between
a press member and a consenting inmate unless the action
would present a clear and present danger to the institution.
These decisions demonstrate the court’s willingness to open
up the institution to the public eye, which constitutes
progress in the prisoners' rights movement.
Litigations involving access to the media is. a recent
phenomenon.

The first case was decided in 1970.

Although

only eight cases have been decided in favor of the im
plementation of this right, the progress since 1970 has
been consistent.

The mean year and median year are 1972,

which illustrates the■late beginning of litigation in this
area.
6.

Remedies:

of confinement.

Remedies is not precisely a condition

This area constitutes the cases that define

or expand the remedies available to the prisoner seeking a
redress of grievances®

The precise history of each form of

relief will be given in the section devoted to the develop
ment of remedies.

It is important to note at this point

that fourteen cases or ^.7%■ of the cases were brought to
court in order to clarify the procedures and remedies
available to the prisoner.

Some of the major questions

answered in these cases were essential to the initial
development of the prisoners* right movement.
is a prisoner a legal citizen of the state?
bring suit against the government?

For example,
Can a prisoner

Can a prisoner apply

to the state in forma pauperis, which enables an in
dividual to file a petition without paying a filing fee?
Does the writ of habeas corpus apply only to situation
where the prisoner will be released or can habeas corpus
be used to test the conditions of confinement?

Does the

prisoner have the option to file a suit under the. Federal
Tort Claims Act?

All of these questions were crucial to

the advancement of prisoners' legal rights.
Never have many cases been decided in one year, but
the development of legal remedies began early in 19^4
and has continued through 1973.

The range is very broad;

fourteen (4.7^) of the total positive cases are from the
remedies area.

The definition of remedies has occurred

slowly and evenly.

The courts have settled questions re

garding remedies as they have arisen.

The median year is

196^, which objectively expresses the early development
of this area.

Prison officials did not contest these court

decisions; it was a matter of clarifying existing pro
cedures and applying them to the prisoner.
7.

Liabilities;

Personal liability suits against
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prison employees have increased in recent years.

In order

to be found negligent an administrator must be proven
to have failed to protect the life or safety of an inmate
for whom he is responsible.

An inmate can sue for damages

under the Federal Tort Claims Act if he is given inadequate
medical care or harmed by another person who is known to
be dangerous.

Usually a pattern of neglect must be shown

In order to find the administrator or employee liable.
For example, if one inmate attacks another inmate and the
employee falls to prevent these attacks, he may be liable
for his actions.

An unwarranted beating of an inmate by a

member of the staff may result in a successful liability
suit.

A prison administrator may be liable for "an injury

caused by an escapee to a third person, if the administrator
has been negligent in the management of the institution."
(South Carolina Department of Corrections, 1972:

21)

Tort

liability concerns negligence, and the complaint is reg
istered against the person, not his office.

Only five suc

cessful suits have been litigated under the Federal Tort
Claims Act.
The Civil Rights Act challenges official action, not
personal actions.

Thirty-one suits have been decided in

favor of the prisoner under this remedy.

When an inmate is

deprived of a constitutional right he can ask the court for
damages.

In order to claim monetary damages, the inmate

must prove that the administrator has knowledge of the act
and responded to the act in bad faith.

If the inmate was
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wilfully denied law books, the suit Is categorized under
access to the courts.

Intentional deprivation of medicine,

surgery or treatment is put in the right to medical care
area.

The area of liability includes cases in which li

ability is defined and cases that do not fit into one of
the more traditional areas.

For example, beatings by in

mates or employees, homosexual attacks by other prisoners
and injuries inflicted by an escapee fall into this cate
gory.
The area of liabilities experienced some early develop
ment in the mid 195°*s.

After a ten year lull, activity in

this area resumed with most of the cases occurring after
6% of all the cases in the study concerned the area

1968)

of liabilities, and the median year for this area is 1969,
which indicates the early development of this area.
8*

Medical:

Most of the medical cases claim that an

inmate's constitutional rights have been violated under the
Eighth Amendment.

The following conditions must be met

before the prisoner will be granted relief by the courts.
First, relief is denied unless the inmate can prove that
the refusal for treatment or inadequate care are wilfull.
If the physician did not know that the prisoner needed treat
ment, the suit will be dismissed.

Wrong medical diagnosis

or treatment will not warrant relief.

Second, in order to

obtain relief under the Eighth Amendment's cruel and un
usual punishment clause, the inmate must show that the
treatment was so inadequate that It was shocking to the
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conscience.

Third, the courts hestitate to judge the ade

quacy of medical treatment.

As long as the prisoner is re

ceiving some type of treatment for a medical condition, "the
courts consider it a matter of professional medical opinion
and a prison matter, and will not interfere."
Department of Corrections, 1972:

(South Carolina

18)

To overcome these conditions is difficult for an in
mate, and the sparsity of successful medical suits attests
to this fact.

Many opinions proclaim a prisoner's right to

reasonable medical care, but the courts hesitate to define
what kind of care- is reasonable.

If a prison employee with

held medicine from a prisoner or required him to do work
that a doctor has forbidden, the employee would be the
target of the court's scrutiny.

The prestige of medical

professionals in our society is importantly related to court
disposition in this area of correctional law.

The courts

are reluctant to question the judgment and medical expertise
of a physician generally, and this is specifically true re
garding prisoners' suits.

Even with all these obstacles,

some progress has been made in the area of medical treatment.
This area experienced a comparatively late start.
first case in this area was decided in 1 9 6 ^.

The

Comprising

7 . ^ of all successful cases, the area of medical treatment
was the object of a firm hands off attitude until the mid1 9 6 0 's.

The advancement of the right to medical treatment

has been fluctuating since its inception, which implies that
instabilities in this area will be the objects of future

6o
litigation.
9*

Detainers:

"A detainer is a warrant filed against

a person already incarcerated because of an indictment or
conviction in another jurisdiction (to insure) that person
will be turned over to the authority who has filed the de
tainer."
2*0

(South Carolina Department of Corrections, 1972:

Many times a detainer filed against an inmate leads to

further restrictions in his confinement.

The prisoner may

experience a change in classification or confinement to maxi
mum security.

A plea to the court under the Fourteenth

Amendment right to due process or the Eighth Amendment
clause against cruel and unusual punishment are the inmate's
most common recourse to lift these restrictions.

In most

cases, the courts leave the terms of confinement to the
discretion of prison officials; the hands off doctrine still
reigns supreme in this area.

If the complaint lodged against

an inmate is an indictment, the prisoner can demand a right
to a speedy trial under the Sixth Amendment.

In this in

stance, one court has ordered the complaining state to bring
the prisoner to trial within 180 days or dismiss the case.
At this time there are no uniform guidelines to define the
procedures involved in detainers.
Three cases pertaining to detainers were found in this
survey of cases.

One case was decided in 19&9 and two cases

were decided in 1973.

The median year is 1973* which sig

nals the sparse development and the potential for expansion
in this area.

Detainers concern an inmate's current and
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potential institutions of incarceration,

Courts have

hesitated to interfere in prison practices, and they will
be less inclined to deal with multiple jurisdiction cases,
10,

Due process;

The area of due process incorporates

several prison procedures and events.

Disciplinary hearings,

forfeiture of good time, changes in classification and trans
fers that occur without the benefit of due process of law
fall into this category.

This study includes these aspects

of prison life because they all entail further restrictions
to a prisoner’s confinement,

"Constitutional questions arise

most frequently in a disciplinary setting when an inmate is
denied privileges enjoyed by the general prison population
or when his disciplinary action affects his eligibility for
parole,"

(Palmer, 1973*

97)

Each of these decisions in

creases the punishment of the prisoner, and many courts feel
tha.t they should be accorded due process safeguards before
their punishment is expanded.

Of course, prison managers

view these elements as tools for security, control, and
punishment,

It can be expected that they will not relinquish

this source of power without a battle.
The phrase ’due process of law* is found in both the
Fifth and Fourteenth Amendments of the Constitution.

Due

process in the prisons defines the procedures required before
a prison administrator can increase an inmate’s punishment
through solitary confinement, reclassification, removal of
good time or transfer.

Before the demise of the hands off

doctrine, administrators could arbitrarily and without notice,

investigation or hearing, put an inmate in segregated status,
change his security classification, or transfer him to a men
tal hospital at the end of his prison confinement.
It was not until the early 1970s that the federal courts
addressed themselves to the specific procedures that must be
used in a disciplinary hearing.

Still, the courts have provi

ded no uniform guidelines; the whole area of due process is in
a state of flux.

As Palmer (1973: 101) notes: "In deciding

what procedures are constitutionally required by due process at
prison disciplinary hearings, the federal courts have been in
fluenced by the due process requirement of administrative law .n
Many courts have recognized a need for safeguards before an in
mate can be put in solitary confinement.

These safeguards are:

notice of the complaint; fair hearing before an impartial body;
administrative review of the decision; confrontation of wit
nesses; right to counsel or counsel substitute.

This area is

far from clear, but precise, definitive guidelines are beginning
to be set down by the lower courts.

In the past, an official

only had to prove that his actions were not arbitrary; now he
must demonstrate his compliance to the procedures handed down
by the courts.
Even if the punishment is less serious than restriction
to solitary confinement, many courts still insist on due pro
cess safeguards.

When a punishment inflicts serious or grievous

loss upon the prisoner, due process is required.

For example,

forfeiture of good time lengthens an inmate1s sentence.

Good

time is considered to be a "valuable privilege and once it has
been provided the prison population its removal from any inmate

must be accompanied by due process safeguards.”
lina Department of Corrections, 1972: 13)

(South Caro

Good time is a power

ful tool for an official's control over the prison population,
and the officials do not appreciate legal limitations on this
leverage.
Classification, which includes maximum, medium and mini
mum custody levels, and work assignments are also important
sources of administrative control.

Most courts are not inclined

to interfere in a traditionally administrative matter.

However,

some courts have recognized that a change in classification can
be a disciplinary action in disguise, and the same safeguards
must apply.

Changes in work assignments have also been examined

by the courts.

Although an Inmate cannot refuse to work or de

mand a particular type of job, any change in assignment that
result in decreased pay must, in some jurisdictions, be accom
panied by due process safeguards.
Another question in the due process category involves ad
ministrative transfers from one institution to another.

Should

due process safeguards be afforded an inmate before a transfer?
Administrative discretion is still very wide in this matter.
Under existing statutes, officials must prove that an inmate's
incarceration is detrimental to security and discipline in the
prison.

Officials cannot transfer a prisoner to further racial

segregation or to change his security classification without
due process safeguards.

Requiring due process protections be

fore transferring an inmate to a mental hospital, the courts
seem to be becoming more attuned to inmate suits against
transfer.

6k
Of course, prison administrators are distresses over the'
new developments in this crucial area of correctional law#

Since

the demise of the hands off doctrine the courts have been in
creasingly concerned with inmate8s claims that punishment isnot accompanied by due process safeguards.

The increases in

due process protections restricts the past unlimited power of
prison officials.

These officials cannot be expected to relen-

quish this power gracefully.
The difficult advancement of due process is mirrored in the
history of cases before the courts.

The first case was decided

in 1 9 ^ 9 , and then the area lay dormant until the middle 1960s#
There has been rapid increases in successful cases in. the 1970s.
After access to the courts, the area of due process comprises
the highest percentage of total positive cases.

The median

year is 1972, which marks due process as the latest developing
litigation area after access to the media and detainers. The
number of cases favorably adjudicated in this area doubled from
1 9 6 9 to 1970 and again from 1970 to 1971.

The importance of

this area to the expansion of prisoners* legal rights is evi
denced in the recent pattern of its expansion.
11.

Cruel and unusual punishment:

^Perhaps the area of

greatest upheaval in the law of corrections is the continuing
controversy over what kind of disciplinary methods may be used
in order to maintain prison discipline and security and what
procedures must accompany the imposition of sanctions.81
(South Carolina Department of Corrections, 1972: 102)*
*It is sometimes difficult to separate cases than concern
solitary confinement into due process or Eighth Amendment suits.
In this research, the categorization was determined by the
amount of emphasis placed on each issue in the judicial opinion.

This issue has been slippery, and a coherent body of law has
not been developed to solve the problem because the definition
of cruel and unusual punishment is tied to changing societal
values.

There is a lag between a change in social values and

the implementation of concurring correctional practices.

The

law in the field of corrections is only now beginning to ap
proach standards already established in other areas of the law.
The Eighth Amendment of the Constitution specifically for
bids the infliction of cruel and unusual punishment.

The defini

tion of cruel and unusual has changed over time; the prohibition
is tied to the evolving standards of decency that mark the pro
gress of a maturing society.”
1958: 99)

(356 Supreme Court Reporter.

The judiciary has specified three tests for deter

mining the status of a particular punishment.

First, the pun

ishment must be disproportionate to the offense committed to be
labelled cruel and unusual.

Second, the punishment will be de

clared illegal if its character would shock the general con
science no matter what offense was committed.

Third, if the

punishment is more harsh than would be necessary to achieve a
legitimate penal aim, it is pronounced unconstitutional.
(South Carolina Department of Corrections, 1972:

119)

Although

segregated confinement per se has not been declared unconsti
tutional by any court, a general pattern of minimum standards
is emerging from judicial opinions.

Those that have been re

viewed pertain to personal hygenic conditions of the segre
gated prisoner, the physical conditions of the cell, the exer
cise allowed during segregation, the diet given the inmate,
the overcrowding of cells, and the length of isolated

confinement.

Some cases refer not to specific conditions but

to the total conditions exhibited in the segregation unit.

In

Arkansas, the totality of the statefs penal system was judged
cruel and unusual and declared unconstitutional.

The court

that heard the case of Sostre v. McGinnis, reported by some as
the encyclopedia of correctional law, opened up another subject
for consideration.

While refusing to conclude that Sostre*s

punishment was shocking to the conscience, the court initiated
an inquiry into the psychological effects of prolonged isolation.
In addition to solitary confinement, the use of corporal
punishment can be characterized as cruel and unusual.

Until

1 9 5 3 the courts did not consider physical punishment to be in

violation of the Eighth Amendment.

The court*s reaction to

corporal punishment, furthermore, was inconsistent until 1 9 6 8
when the eighth circuit stated that whipping a prisoner to
achieve prison discipline was unconstitutional.

The proscription

against corporal punishment also included.the use of devices
which shocked the inmate*s genitals (the famous
phone" in Arkansas) and other devices of torture.
corporal punishment is not an event of the past.

"Tucker' tele
Unfortunately,
After the

Attica uprising, inmates experienced severe and brutal punish
ment.

The court engaged federal marshalls ’"to insure the im

plementation of its injunction against such brutality in the
future."

(South Carolina Department of Corrections, 1972: 123)

The Eighth Amendment is emerging as a very potent legal right
for inmates.

In the opinion of many observers this amendment

will constitute an important vehicle for penal reform*
(Hirschkop, 1 9 6 9 : 8 1 5 )

The area of cruel and unusual punishment remains one of *
the vaguest aspects of correctional law.

There has been no

Supreme Court decision in this decade to clarify the definition
of cruel and unusual.

The expansion of this area continues on

a case-by-case basis.

Confinement in segregation is the ulti

mate penalty that can be inflicted on an inmate for an infrac
tion of prison regulations, and the correctional officials will
not give up this source of power easily.

Although half of all

inmates in confinement are being "protected", all litigations
in this area come from prisoners who are being punished.

The

still concur with prison officials that isolation is a legal
method of punishment, but judges are willing to examine speci
fic conditions of that confinement.

The courts seem to be

shocked by conditions of filth and the absence of the imple
ments- used for personal hygiene.

If the recessed toilet (refer

red to. in legal briefs as the "oriental toilet") overflows and
the cell is encrusted with filth, the court seems to react
very decisively.

If the inmate is not allowed to wash his

hands before eating or shower periodically, roost courts will
take strong measures to terminate the condition.

Cases con

cerning the adequacy of a bread and water diet, a time limita
tion for confinement In isolation, or the amount of clothing
provided an inmate evoke variable judicial responses.
The uncertain growth of the cruel and unusual punishment
area is reflected in the sporadic record of its cases.

This

litigation area ranks third in activity with 10.8$ of all
positive cases falling into this category.

Although there are

fewer cases per year than the due process area, the pattern

of development is very similar.

The median year is 1971,

which illustrates the late expansion of cruel and -unusual punish
ment cases.

This area of correctional law is not Settled, few

definitive guidelines having been institutes by the courts.
CIRCUIT COURTS
The second important variable in the quantitative analysis
of cases centers on the regional variation of court cases that
are decided in favor of the prisoner.

Inquiry about this factor

was stimulated by the following questions: (1) Are some circuits
paving the way for the expansion of prisoners* legal rights;•
and (2) Is there a cadre or conspiracy of judges initiating the
evolution of correctional law?

The importance of one success

ful case as a precedent for later cases demands a response to
these questions.

Prisoner-initiated petitions have dramatically

increased in the past thirty years as each successful case en
courages an outpour of petitions from the institutions.

Why

do some circuits hand down more decisions favorable to prisoners
than other circuits?

Are more landmark decisioi^rendered by

specific circuits?
Before the research finding in this section are described
and analyzed, a brief summarization of the federal court system
should be presented.

Ninety four district courts make up the

lowest level in the federal court system.

The next level is

composed of the eleven court of appeals, which determines the
eleven circuits in the country.

The districts and the circuits

are proportioned so that there is an equal flow of cases in
each jurisdiction.

Each circuit includes at least three
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states, and the District of Columbia court is a circuit unto
itself.

This court deals primarily with government-initiated

cases and suits against the government, and is very active at
this time.

At the top of the pyramid is the Supreme Court;

decisions from the Supreme Court cannot be contested in any
other court.
The unit of analysis for this part of the study is the cir
cuit court.

The Supreme Court*s activity in correctional law

will also be examined in order to serve as a comparison.

A

case that was decided in a district court is categorized in the
appropriate circuit to simplify analysis for this project.
Statistics for the circuit courts are found in Table 5*2.
The Supreme Court has decided twenty-three cases in the
area of prisoners* rights, which is
of positive cases.

7*7% of the total number

The first case was decided in 19^1, and

the range and dispersion measure of eases is large.

Most of

the Supreme Court cases have pertained to changes in procedure,
clarification of remedies and definitions of access to the court.
The first case Ex Parte Hull (19^1) ruled that a prisoner did
not have to submit a writ to the warden before sending it to
the court. Iifact, eleven of the cases resolved several dif
ferent issues in the access to the court litigation area.
Aside from decisions on access to court, remedies, race and
religion, the Supreme Court has had little comment on the
vital issues being litigated in the 1970s in the area of cor
rectional law.

However, most penal law experts feel that

decisions on access to the media, due process, and cruel and
unusual punishment will qualify for Supreme Court attention
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in the future.
The District of Columbia circuit court has decided seven
positive cases in the area of prisoners* rights, which is
of the total number of favorable decisions.

2.k%

The first case,

which dealt with freedom of religion, was decided in 1 9 6 2 .
This circuit has not shown an interest in any particular issue
of prisoners* rights.

One of the few cases to support the

opening of an institution to inmate-media interviews, Washington
Post v. Kleindienst, was handed down by the District of Colum
bia circuit.

Although this circuit has been very active in

the expansion of rights for the mentally ill, the record of
this federal court is hardly pace-setting,in the area of pris
oners* legal rights.

The;median year, combined with the short

temporal range of this court, indicates the slow reaction of
the District of Columbia court to the development of prisoners*
rights.

However, the small number of correctional facilities

in this jurisdiction could account for the inactivity of the court.
Having decided fifteen prisoner-initiated cases, the first
circuit can claim only
prisoners* cases.

5*0% of the total number of positive

The first case in this circuit was not de

cided until 1970, /which is the latest start of any circuit,
and consequently the temporal range of the first circuit is
the shortest.

The late start of this circuit is also reflected

in the mean and median years of 1971*

Since 1970, the number

of cases per year has been constant»with.the most active liti
gation areas being access to the court, mail and visitation
rights, access to the media and due process.
The second circuit has handed down forty-one favorable
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decisions, which is 1 3 .8 $ of the total number of success
ful decisions.

The first case decided in this circuit in

1953 involved an inmate’s access to the courts.

After a

ten year lull, there has been a continual flow of cases
from this circuit.

The first circuit experienced a dramatic

increase in favorable opinions when the number of cases
quadrupled from 1 9 6 9 to 1970; after this rapid increase the
number of positive cases levelled off.

Emphasizing an

interest in the current unsettled issues, the second circuit
has decided fourteen cases in the area of due process safe
guards and nine cases 5.n the area of cruel and unusual
punishment.

Access to the courts and mail and visitation

also rank high on the list of second circuit decisions.
This circuit will figure prominently in future litigation
issues.
Twenty-four positive decisions have been decided by
this circuit, which is 8,0$ of the total number of favor
able decisions.

The first case was decided in this circuit

in 1 9 6 2 with an even development of cases until the late
sixties.

The median year of 1971 demonstrates the increase

in cases in the late sixties and the early seventies.

The

third circuit has experience in most litigation areas, but
the areas of religion, liability and due process have re
ceived the most attention.
Tied with the second circuit with forty-one cases, the
fourth circuit also claimed 1 3 *8 # of the total successful
court decisions.

The fourth circuit has experienced a

7^
fluctuating advancement.

The median year for this circuit

is 1970 which illustrates the intermediate development rate
of the fourth circuit.

Three areas of prisoners* rights

have received a great deal of attention in the fourth cir
cuit.

Access to the court, religion and due process have

been successfully litigated by prisoners incarcerated in the
fourth circuit's jurisdiction.

In fact, fourteen cases con

cerning due process have been decided in the fourth circuit,
and the vast number of these cases were heard in the district
courts of Virginia.

This circuit has played a very active

role in the evolution of prisoners’ legal rights.
Forty-nine positive prisoners' rights decisions have
been handed down by the fifth circuit.

This circuit ranks

first in greatest number of favorable opinions with 1 6 .5$
of the total number of successful cases.

The location of a

federal prison in this circuit could be a significant factor,
but even if the cases from the Atlanta penitentiary were
removed from the study the fifth circuit would still be in
a three way tie for the most active circuit.

The first case

decided in this jurisdiction concerning prisoners' rights
was in 1951*

After a thirteen year lull, activity in the

circuit resumed in 19&5.

fifth circuit experienced a

steady growth pattern until 1970.

Then, the number of

positive cases coming out of this court more than doubled
from 1970 to 1971.

The new trend continued until 1973«

The

fifth circuit's decisions have been concerned with race,
access to the courts, liabilities, cruel and unusual punishment

and due process.

The median year of 1971 depicts the in

crease in cases decided by the fifth circuit in recent years.
In contrast with the fith circuit, the sixth circuit
has the distinction of being tied with the District of
Columbia circuit for least involvement in prisoners' legal
rights.

This circuit has handed down seven favorable deci

sions to prisoners, which is 2.4$ of the total number of
positive cases.

The first case was decided in 19&7 with

the most cases being handed down in 1972.

This circuit

has the latest beginning of development, which is substan
tiated by its median year of 1972.

Handing down three

strong judicial opinions regarding cruel and unusual punish
ment, the fifth circuit gave two counties direct orders to
improve the total condition of their facilities.
Two federal prisons are found in this jurisdiction in
Marion, Illinois and Terre Haute, Indiana.

Having decided

twenty eight favorable cases, the seventh circuit is ranked
third in prisoners' rights activity with 9 . ^ of the total
^number of cases.

The first case was decided in 1953» and

there has been continuous development since the fifties.
The seventies have been the most active period for this
circuit.

Most of the activity in the seventh circuit has

been centered on access to the court, but increases in mail
and visitation rights and clarification of due process safe
guards are prominent issues in this circuit.
Having decided twenty—eight positive cases, this cir
cuit shares third place ranking with the seventh circuit
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with 9

of the total number of favorable cases.

The

first case was resolved in 1956; a constant flow of cases
began in 196^,

The median year of 1970 designates the early

expansion of cases in the eighth circuit.

The absence of

activity in federal institutions in this circuit at Spring
field, Missouri and Sandstone, Minnesota does not seem to
affect the development of prisoner initiated cases.

The

seventh and eighth circuits exhibit parallel progress.

The

eighth circuit has experience in almost all areas of prisoner
litigation, but access to the courts, cruel and unusual pun
ishment and due process have received the most attention.
Like the seventh circuit, this jurisdiction displays a con
figuration of early but more accelerating growth.
The landmark care of Coffin v. Reichard concerning ex
pansion of remedies came out of the ninth circuit in 19^«
Two cases were decided in the fifties and uniform develop
ment has followed with an expected increase in cases in the
late sixties.

Twenty-six cases were decided by the ninth

circuit, which is 8,8^ of the total number of successful
cases of the earliest median, which is 1969«

Although

this circuit, led by California, was a leader in prisoners'
rights litigation in the initial stages, which is shown in
a median year of 1 9 6 9 , this circuit has lost its position
to the second, fourth and fifth circuits.

The ninth cir

cuit has handed down cases in almost all areas of prisoners'
rights, but has emphasized access to the courts.

In recent

years, access to the media has evoked strong responses in

this circuit.

The ninth circuit had an early jump in

prisoner litigations, and it has maintained a pattern of
even growth.
The tenth circuit is the second least active juris
diction in correctional law.

There are federal institutions

at Englewood, Colorado, El Reno, Oklahoma and Leavenworth,
Kansas.

Having decided eight cases, the tenth circuit claims

only 2.7^ of the total number of positive cases.

The first

case was decided in 196?, and there has not been any strik
ing increases in favorable cases since 1967.

The tenth cir

cuit has examined six areas of prisoners' rights litigation
including religion and liabilities.

Although three federal

penitentiarj.es are located in its jurisdiction, the tenth
circuit joins the sixth circuit and the District of Columbia
circuits as the least active and slowest developing circuits.
Several conclusions do emerg from an analysis of the
data.

First, the location of federal prison facilities does

not influence the ranking of the circuits according to
activeness in prisoners' rights litigations.

Although the

federal prison in Atlanta is located in the fifth circuit,
which is the most productive circuit, the placement of
Lewisburg, Leavenworth, Marion, Terre Haute and McNeil
Island and others did not affect the rankings of the third,
tenth, ninth and seventh circuits.

Nearly every state has

its own correctional system, and the circuits are divided
on the basis of population so that the case loads of the
jurisdictions will be equalized.

Some factor other than

the location of correctional facilities influences the
activeness of the circuits.

Second, the circuits are not

ranked according to the liberal political climate of the
jurisdictions.

Perhaps the judges are not as conservative

or liberal as the population of the area in which they
practice.

After all, federal judges are appointed, not

elected, officials.

Therefore, the productivity of a cir

cuit does not depend on the attitudes of the populace of
that jurisdiction.

The activity of a circuit is a personal,

independent phenomenon.

Although a tabulation of the sep

arate judgeships would confirm this proposition, it was
beyond the scope of this study to analyze data of that
nature.

However, an informal review of the data suggests

that the beliefs and inclination of individual judges and
their influence over other judges in their circuits is the
factor determining a circuits'^productivity.
REMEDIES
Another interesting aspect in the development of
prisoners* rights is the growth of the various remedies.
From an analysis of the data it appears that the remedies
used by the prisoners have changed from 19^-1 to 1973.

This

section will illustrate what alterations have taken place
and will comment on the effectiveness of the available
remedies.

The remedies available to the prisoner have been

discussed earlier, but a brief description of the remedies
will be given along with the results of the quantitative
analysis of positive court cases.

Statistics for this

section on remedies are found in Table 5.3.
The first remedy to be used by prisoners seeking a
redress of grievances was the writ of habeas corpus.

The

"Great Writ" was traditionally used only to contest the
legality of a prisoner's incarceration; since 1 9 ^ habeas
corpus can also be used to contest the conditions of confine
ment.

The major limitation of habeas corpus is the procedural

rule that requires state inmates to exhaust adminstrative
and state remedies before they can petition the federal court.
In the forties and fifties, habeas corpus was the most ef
fective remedy available to an inmatej

1 3 .5$ of the cases

favorably decided by the courts asked for habeas corpus
relief.

The writ is still being used today, but it has lost

some of its effectiveness.

The number of petitions by

prisoners asking for relief under habeas corpus is increas
ing, and the number of successful cases is declining.

(Ad

ministrative Office of the U.S. Courts, 1973s

For

11-27)

example, in 1 9 7 3 53$ of all prisoner petition called for
habeas corpus, and only
this relief.

Bfo of the successful cases asked for

In short, the writ of habeas corpus is not as

effective as some of the other remedies.
Seldom used by prisoners petitioning the court, a writ
of mandamus is a court order that requires a person or an
official to perform his legal duty.

Mandamus can only be

obtained where the law requires that a person must perform
a certain act.

Since correctional law has not defined many

required actions, mandamus is difficult to prove and seldom

Table 5.3
PATTERNS IN PRISONERS' REMEDIES
Remedy

n

Habeas Corpus

Positive
Cases {%)

Mean

Median

Range

13.5

1965.2

1968

1941- 1 9 7 3

Mandamus

7

2.4

1963.1

1964

1950-1972

Tort

5

1.7

1969.8

1970

1966-1973

General

61

20.5

1968.3

1970

1953-1973

Injunction

66

22.2

1969.8

1971

1961-1973

Damages

31

10.4

1969.5

1971

1955-1973

Declaratory

11

3-7

1970.5

1971

1967-1973

Injunction &
Damages

22

7.4

1971.2

1972

1 9 6 6 -1 973

Injmiction &
Declaratory

3^

11.4

1970.3

1972

1955-1973

Damages &
Declaratory

2

0.7

1972.0

1972

1972 only

Declaratory,
Damages &
Injunction

5

1.7

1 9 71.8

1972

1970-1973

12

4.4

1967.5

1969

1949-1973

297

100.0

Civil Rights Act

Miscellaneous
TOTAL

(

80

81
used*

Only 2*4$ of all successful cases employed the writ

of mandamus*

These cases are early and scattered, which is

reflected in the median year of 1964,

For example, in 1972

9$ of all petitions were made in the form of mandamus, and
only 4$ of all successful cases asked the court for this
remedy.

Although prisoners are continuing to petition the

court for mandamus, only a few successful cases originate
as petitions for mandamus.
An inmate suit against an official for personal liability
can involve the Federal Tort Claims Act.

In order to be

successful, the inmate must prove that an official was
negligent in the performance of a duty owed the prisoner.
Usually the official must have known about a circumstance
and taken no measures to prevent the event from occurring in
order to be found guilty.

Needless to say, it is difficult

to prove that a breach of duty was intentional or negligent.
Therefore, the Federal Tort Claims Act has produced few suc
cessful cases.

In fact, only five cases have been decided in

favor of the prisoner.

The median year of 1970 indicates that

this remedy has developed in recent years.

As officials be

come more accountable for their actions, the success rate of
this remedy may improve,
The miscellaneous category includes thirteen petitions
which approached the court for no specific relief.

There is

no information about this category except that 4.4$ of all
favorable cases asked for no specific remedies.
The most successful remedy used today is the Civil
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Rights Act.

In 1964, the Supreme Court held that state

inmates could seek a redress of grievances against prison
officials under section of 19^3 of "the Civil Rights Act.
This decision made federal court action under the Civil
Rights Act the most direct method for the resolution of
all prisoners* grievances.

Before 1964 only federal pris

oners could ask for relief under the Civil Rights Act, which
requires no exhaustion of administrative or state remedies.
An inmate can approach the court for a variety of reliefs
or a combination of reliefs under this remedy.
The earliest cases brought to the court under the
Civil Rights Act asked for no specific relief.

The prisoner

presented his case under the Civil Rights Act, and the
judges decided what kind of relief would be applicable to
the circumstances.
in the table.

This type of relief is labelled "general"

The first case decided under this remedy

was resolved in 1953.

Sixty-one successful cases have been

litigated under the "general” Civil Rights Act; this figure
represents 2 0 .5$ of the total number of favorable cases.
The median year of 1970 shows that the "general" category
developed earlier than the more specific reliefs.

Prisoners

have asked for more definite forms of relief in recent years.
The most popular and successful relief to this date is
the injunction.

An inmate can appeal to the court for in

junctive relief under the Civil Rights Act,

An injunction

is a court order that requires the prison official to re
frain from a particular action.

The first injunction was
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handed down under the Civil Rights Act in 1961; numerous
cases have followed this initial decision with a dramatic
increase since 1969.

Representing the largest category of

the Civil Rights Act, the injunction accounted for 22.2$ of
the total number of favorable cases.
Suits for damages under the Civil Rights Act can be
awarded to the inmate for expenses and mental suffering, to
vindicate his rights, and to appease a wrongful and mali
cious act.

(Palmer, 1973s

l4l)

In most of the cases

litigated under this remedy, only token damages were
awarded; few prisoners have been awarded large settlements
because the courts seem reluctant to impose punishments on
prison officials.

Two cases were decided in this category

in the 1950*s, but the bulk of the damages suits were liti
gated in the late 1960*3 and early 1970's.

Over 10$ of all

positive cases involved a suit for damages.

The rapid in

crease in cases in the past five years reveals a trend of
prisoners asking for monetary relief.
The third category of single-factor remedies pertains
to the issuance of declaratory judgments.

Used to clarify

the legal relationships of two parties, a declaratory
judgment can be an effective tool in the advancement of
prisoners' rights because the court is not called upon to
formulate institutional practices but to interpret the legal
rights and responsibilities of the prisoner and the correc
tional administration.

Litigations asking for declaratory

judgments were comparatively late in developing.

The first

8^
case was settled in 1 9 6 7 .

Like the other single-factor

civil rights remedies, declaratory judgment relief has a
median year of 1971.

Although this remedy has not "been

used to a great extent, it has been exercised more often
in combination with other single-factor remedies.
The most successful double-factor remedy is the com
bination of the injunction and declaratory judgment.

By

employing this method, the prisoner can ask for a state
ment from the court defining his legal relationship to the
institution, and the court can terminate any conditions
which are not in line with the defined rights and responsi
bilities.

The first case to apply this dual remedy was

decided in 1955.
the 1970's.

This remedy has been used extensively in

Injunction and declaratory judgment make up

11 Jvfo of the total successful cases.

The median year of

1972 illustrates the comparatively late development of
dual remedies.
Successful cases involving appeals for injunctive and
monetary relief are rising steadily in the present decade.
The first case in this category was settled in 1 9 6 6 .

By

petitioning for an injunction and damages, the inmate seeks
to terminate unconstitutional conditions or behaviors and
to be compensated for past illegal action.

The most fre

quent exercise of this remedy comes from cases in which the
inmate is being held in solitary confinement,

A court in

New York determined twenty-five dollars a day to be fair
compensation for illegal confinement in segregation.

This.
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remedy includes

7.W° of the total number of positive cases.

Like the other double-factor remedies, the median year for
injunction and damages is 1972,
The least requested combination of remedies is damages
and declaratory judgments.

Perhaps a stronger companion

remedy is needed in order to justify granting damages.

Less

than 1$ of the favorable civil rights and total cases were
litigated under this category.

At this time, injunction

and declaratory judgment and injunction and damages are
more effective remedies in prisoner litigations.

In addi

tion, some prisoners have chosen to appeal to the court for
relief by all three remedies.

The percent of cases using

the triple-factor remedy is small; only about 2$ of favor
able civil rights cases employ this method for obtaining
relief,
A special case of the civil rights remedy is the class
action suit.

By using the class action suit, all the pris

oners in the same situation can act as plaintiffs in a case
and benefit from the decision of the court.

This remedy

prevents needless litigation and promotes economy and ef
ficiency in the court system,

A class approach discourages

the.court from viewing a grievance as an exceptional cir
cumstance,

The first class action decision was handed

down in 1961,

Since 1971 20$ of all favorable decisions

came from class action suits, which is remarkable because
only 2,1$ of prisoners petitions were for class action suits.
(Administrative Office of the U.S. Courts, 1973s

II-9)

The

class action suit will be an effective remedy in future
litigation,
Some conclusions can be drawn about the development of
remedies.

First, the Civil Rights Act accounts for over

three-fourths of the total number of positive cases in this
study.

In fact, in 1973 only 27$ of the prisoners' petitions

involved some aspect of the Civil Rights Act, and 86$ of the
successful cases originated under this remedy.

In compari

son, 53$ of the prisoners petitioned the court under the
writ of habeas corpus and only 8$ of the successful cases
were decided under habeas corpus.
the U.S. Courts, 1973:

11-27)

(Administrative Office of

Although many more prisoners

petitioned for a writ of habeas corpus, the civil rights
remedies are more effective tools for the development of
prisoners* legal rights.

Second, the forms of remedies of

the Civil Rights Act have changed.

Instead of approaching

the court for general or single relief, prisoners are find
ing it profitable to apply for a combination of remedies
under the Civil Rights Act.

The injunction alone or in

combination with declaratory judgments or damages seem to
evoke the most favorable response from the courts.

Also,

the growth of the class action suit, marked by the percentage
of successful cases, illustrates its potential for future
litigation.

CHAPTER VI
TREND ANALYSIS OF JUDICIAL OPINIONS
This research project strives to describe and analyze the
development of prisoners* legal rights.

The quantitative analy

sis of cases provided an empirical description of the patterns
in the expansion of litigation areas, productivity differences
in the eleven circuit courts, and the varying effectiveness of
available remedies.

The quantitative analysis of casqs yielded

much more information than was anticipated during the formative
stages of this study.

By reading 297 cases and gathering data

on specific factors in those cases, a general pattern of growth
was discerned.

The quantitative analysis contributed more to

the study than expected, and the trend analysis provided less
information than anticipated.

Still a major factor in the

study, the trend analysis does add input to the description of
the development of prisoners* legal rights.

The trend analysis

elaborates on an extremely important litigation area, cruel and
unusual punishment.
As stated in the chapter on methodology, thirty cases were
chosen for the trend analysis.

The cases were selected so that

there would be at least two cases representing each litigation
area.

After reading each of the cases in the sample, it was

evident that the cases in some litigation areas would not
provide additional information.

Included in the pertinent

litigation areas are two cases dealing with mail and visitation
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rights and eight cases involving due process and cruel and un
usual punishment.

The opinions pertaining to other litigation

areas did not comment on changing social values and the law.
After the applicable areas were determined, an additional sample
of cases in those areas was drawn.

The following ten cases are

the result of the trend analysis.
The opiniois in two mail and visitation cases are brimming
with judicial social comment.

In Palmigiano v. Travisono, a

1970 landmark case from Rhode Island, the judge discusses the
growth of individual rights from the time of Ruffin v. Common
wealth to the 1970s.

Judge Pettine also recognizes the dilatory

pace of this progress in the statement:
Indeed this court would not be candid if it did
not recognize that the legal profession and our
courts have made shamefully few attempts to
codify constitutional rights in the prison con
text... But one of the greatest attributes in the
law is its flexibility, which allows it to be
an instrument of social change and for the de
claration and enforcement of basic rights of all
of society.
(317 Federal Supplement. 1970: 785)
This court states that the disclosure of information to the
public is necessary so that the society can exercise its respon
sibility to the prisoner.

In this case, Pettine views the law

as an **instrument1’ of social change, and indeed, his opinions
have produced a great deal of change in the states correctional
institution.

This judge

bases his decisions on two factors:

the existing case law and the premise that the law should be
a creator and harbinger of social change.
The influences on judicial decision making are described
in Judge Doyle's opinion in Morales v. Schmidt, in which a

prisoner was forbidden to correspond with his sister in law
because she was suspected of being the mother of the inmate's
child.

Bemoaning the lack of solid legal concepts on which to

base his decisions, Doyle outlines the sources of the court's
reluctance to make clear and definitive decisions in the area
of prisoners' legal rights.
I have sought bases of decisions which leave
undisturbed the profound issues so closely be
neath their surface. I have hoped vaguely that
pragmatic case-by-case dispositions by all of
the courts would result promptly in the develop
ment of the necessary framework of principles.
But this hope, vindicated so often in the growth
of the law and perhaps again to be vindicated
in the context of these prisoners lawsuits, is
unconsoling.
I cannot decide case-.number one
without some framework, however crude and ten
tative. To erect even a few beams and joists
of the framework tests a judges grasp of his
tory, awareness of present reality, psychologi
cal insight and practical wisdom so severely
as to prompt sensations of despair.
(3^0 Federal Supplement. 1972: 844)
The important point made in this flowery judicial prose is
Doyle's admission that there are few legal frameworks' in cor
rectional law.

Therefore, the bases for judicial decisions

must be factors other than a hard and fast legal structure.

In

the formation of a developing field of law, the judges creating
the legal configuration must consider all the facets of the
problem.

According to Doyle,*these elements include a grasp of

history, an awareness of current social conditions (values) and
practical wisdom.

Doyle acknowledges the importance of social

factors in the preparation of opinions involving the evolution
of new concepts in the law.

As stated in Weems v. U.S.. the

law ,fis not fastened to the obsolete but may adquire new
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meaning as public opinion becomes enlightened by a humane justice.11
(217 Supreme Court Reporter. 1910: 3^-9)
The strongest statements about changes in societal values
and the law's response come in due process and cruel and unusual
punishment cases.

One of the earliest cases, Schuster v. Herold.

led to an expansion of due process safeguards involved in the
transfer of a prisoner from a penal institution to a psychiatric
hospital without a commitment hearing.

The court reflects on

the role of the law as a modifier of social values.

In his

opinion, Judge Kaufman describes the evolution of the law and
the law1s capacity to be a transformer of social values.
Most judicial reform is accompanied by cries of
horror and dismay that the action by the courts
has surely carried society over the brink and
into the abyss of administrative chaos...yet in
only one year protests have evaporated.
(410 Federal Reporter. 1 9 6 9 : IO8 5 )
Judge Kaufman believes that the lav? does not have to wait for
changes in the social climate before his can act on an issue.
In his view, thelaw's function is to provide an

impetus for

social and value change.
One of the first cases to deal with cruel and unusual pun
ishment was heard by the Supreme Court in 1958.
Warren wrote the opinion in Trop v. Dulles.

Chief Justice

In the opinion

Warren discusses the dynamic nature of the Eighth Amendment,
which forbids cruel and unusual punishment.
The basic concept underlying the Eighth Amend
ment is nothing less than the dignity of man.
The court recognized in that case (Weems v U.S.)
that the words of the amendment arenot precise
and that their scope is not static.
The

amendment must draw its meaning from the evolv
ing standards of decency that mark the progress
of a maturing society.
(356 Supreme Court Reporter.

1958: 100)
As the definition of cruel and unusual punishment changes in
the public's mind, the law concerning cruel and unusual punsihment must change to be in accord with the evolving principles.
Unlike Kaufman, Warren views
for social change.

the role of the law as a mirror

Social values change first and then the

law is adapted to be in line with social values.

Like most

justices, Warren hesitates to initiate social change.
The use of the strap ended in the Arkansas penal system
in 1 9 6 8 with the case Jackson v. Bishop.

Judge Blackmun, who

is now a Supreme Court Justice, utilizes the Supreme Court's
opinion in Trop v. Dulles as a legitimation for declaring the
use of the strap unconstitutional.

Blackmm clarifies his posi

tion in the following statement:
From that opinion, Trop v. Dulles, we glean a re
cognition of, and a reliance in part upon, the
attitudes of a contemporary society and compara
tive law. And the emphasis is on man's basic
dignity, on civilized precepts, and on flexibility
and improvement in standards of decency as society
progresses and matures...Public opinion is ob
viously adverse to the use of the strap.
(404 Federal Reporter. 1 9 6 8 : 578)
In echoing Warren's opinion, Blackmun concurs with the judicial
view that the law grows as society's values change.

The law

should not try to influence the formation of progressive values
the law should duplicated and codify the existing set of values
in American society.
Another early case;- that examined the conditions of

solitary confinement was Hancock v. Avery in 1969*

Judge Harris

muses about the kind of conditions that constitute cruel and un
usual punishment in this comment:
Just what constitues cruel and unusual punish
ment in the constitutional sense is a matter
which defies concrete defintion. However, it
has long been understood that the concept of
cruel and unusual punishment is one of wide appli
cation capable of acquiring new depths of mean
ing to conform to more enlightened concepts of
criminal justice. (301 Federal Supplement. 1969:791)
Judge Harris also belongs to the judicial school that ascribes
to the ideas that the law should adjust to changes in societal
values.

The law must wait for changes in values to occur be

fore the judiciary acts to alter the law.

Judges should not

attempt to create changes in societal values.
An active proponet of prisoners' rights, Judge Henley
wrote the opinion for the case Holt v. Sarver in 1969*

Recog

nizing the connection between the definition of cruel and un
usual punishment and American concepts of decency and dignity,
Henley attempted to update prison practices so that they would
be in line with current values.

In a second case, which limited

Henley's original decision, the circuit court made the following
assertion:
Confinement itself...may amount to cruel and un
usual punishment prohibited by the Constitution
where the confinement is characterized by conditions
and practices so as to be shocking to the con
science of reasonably civilized people.,.This
court knows that a sociological theory or idea
may ripen into constitutional law; many such
theories and ideas have done so. But this court
is not prepared to say that such a ripening has
occurred as of yet as far as rehabiiitation of
convicts is concerned... T h e t e r m cruel and unusual
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cannot be defined with specificity. It is flex
ible and tends to broaden as society tends to pay
more regard to human decency and dignity and be
comes, or like to think it becomes more humane.
(309 Federal Supplement» 1970: 379)
The court expresses the position of a majority of judges in
this opinion.

The judges do not feel that they can justify the

initiation of change because one of the behavioral sciences has
determined that the inmates would benefit from an alteration
of conditions or practices.

Most members of the bench believe

that they have the responsibility to wait for transformations in
social values before they initiate change in correctional in
stitutions.
An example of the current debate between members of the
judiciary is presented in the 1971 case->of Novak v. Beto.
Writing the majority opinion, Judge Thornberry states that a
judge should not impose his “own personal moral code on a per
haps unwilling society...Our role as judges is not to determine
which of these treatment is more rehabilitative than another, or
which is more effective than another." (353 Federal Reporter.
1971: 6 7 8 )

In this statement Thornberry reveals his hesitancy

to act unless the tide of public opinion is behind him.

On the

other hand, the author of the dissenting opinion, Judge Tuttle,
defends the law's position to recognize the first signs of
11evolving standards of decencyM and to move the law in the di

rection of the changing values.

Tuttle1s credo is described in

the following statement:
The opinion in which cruel and unusual punishment
was found to exist, some court, has to take at
least a short step beyond what had previously
been decided. This, in fact, is the genius of

94
the common law...The common law must be content
to lag behind the best inspiration of the time...
yet with this piety must go a taste for courageous
experiment, by which alone the lav; has been built
as we have it...It is in this aspect that the pro
fession of the law is in danger of failing in times
like our own when key changes are taking place in
the convictions of man...How we treat individuals
(regardless of offense) determines to a large ex
text, the moral fibre as a whole and if we tres
pass beyond the bounds of decency, such excesses
become as affront to the sensibility of each of
us.
(353 Federal Reporter, 1971: 672)
According to Tuttlefs dissent, the law must reflect social change,
but if the lag between value change and alteration of the law
is too expansive, then the static pace of the law will impede
value change.
The 1971 case of Sostre v. McGinnis merited an en banc
hearing of nine judges in the second circuit.

The panel of

judges, headed by Judge Kaufman, decided to convene in order to
answer constitutional questions that were left untouched by the
Supreme Court and other circuit courts.

In this opinion, the

judges reversed many findings of the innovative and progressive
opinion handed down by Judge Motley.

The circuit court en banc

hearing had the following reaction to her opinion:
A reflection of maturing sensitivity in this
country to the conditions of some of our prisons
may be seen in the district court*s finding that
deprivation such as Sostre endured for a year may
not again be inflicted on New York state pri
soners for longer than fifteen days, and then for
serious violations of prison rules.
(442 Federal Reporter. 1971: 181)
The panel of judges refused to uphold Motley*s decision that a
year in solitary confinement constituted cruel and unusual
punishment.

In refuting the expert testimony of Sol Rubin,
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Judge Kaufman made this comment:
We do not question, whither, the relevance "Id
an inquiry under the Eighth Amendment of opinions
which may represent a progressing sense of hu
maneness as well as a new calculation as to the
efficacy of penal practices...As judges we are
obliged to school ourselves in such objective
sources as historical usage, practices in other
jurisdictions, and public opinion before we may
responsibly exercise the power of judicial re
view to declare a punishment unconstitutional
under the Eighth Amendment.
(**42 Federal Reporter, 1971: 191)
In this case, Kaufman and sevoiother judges on the panel felt
that public opinion has not reached the point to justify de
claring a year in solitary confinement unconstitutional.

Per

haps, the judiciary should objectively find out what public
opinion is regarding a subject before they finalize their de
cision.
In his dissenting opinion, Judge Tuttle envisions more
room for action by the judiciary.

Referring to the fact that

societal values have changed to the point where psychological
damage is known to be as deplorable as physical punishment,
Tuttle expresses his ideas on the role of the judiciary in
mirroring and encouraging value changes in the society.
The Eighth Amendment no less than the First pro-;
tects Sostre. Its command is both spacious and
changing...What might once have been acceptable
does not necessarily determine what is cruel and
unusual today...In this Orwellian age, punishment
that endangers sanity, no less than physical in
jury by the strap is prohibited by the Constitu
tion. Indeed, we have learned to our sorrow in the
last few decades that true inhumanity seeks to
destroy the psyche rather than the body.
$42 Federal Reporter. 1971: 208)
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The outrage of the American public toward the psychological
punishment inflicted on prisoners of war in Korea and North
Vietnam indicates our society^ awareness of serious psycholo
gical damages, and yet these values have not been transmitted
to the American penal system by the judiciary. Tuttle believes
that the law should be attune to change in societal knowledge
and values.
One of the seven cases decided by the sixth circuit is
Jones v. Wittenberg, which was resolved in 1971.

Judge Young

makes some stinging remarks about correctional policy in Ohio.
In this case Young cited unconstitutional conditions in local
institutions.

These conditions include poor ventilation in the

cells, no lighting in the cells, and a slow starvation diet for
the inamtes.

The judgefe colorful description is as follows:

The official policy of the state of Ohio is that
standards of punishment which prevailed in medi
eval times are to be followed in dealing with those
convicted of crimes. Insofar as possible, they are
to be removed to remote places, and confined in
harsh and forbidding prisons. In constructing its
newest prison facility, the state selected one of
its most sparsely populated, areas as a site, and
a medieval prison as a basic model for the building.
(323 Federal Supplement. 1971: 99)
In conclusion, ten cases are represented in the trend
analysis.

Two cases deal with mail and visitation rights, one

case examines the problem of due process safeguards and eight
cases attempt to formulate a definition of cruel and unusual
punishment.

From the distribution of cases, it can be con

cluded that the issue of cruel and unusual punishment evokes
the strongest statements about values and the law*s relationship
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to changes in values.

Perhaps, the weighting of the judicial

comments is created by the fact that the Eighth Amendment is the
only amendment that is dependent on public opinion.

In the

quantitative analysis of cases, cruel and unusual punishment
was found to be the vaguest and least defined area in correc
tional law.

It seems that judges hesitate to speculate on the

values that are held by the society at a given time.

The evi

dence confirms the idea that judges do not make statements about
changing conditions when the mechanics of the law are clear.
For example, the concepts of law are well defined for the areas
of religion, race, remedies and liabilities.

In these cases,

the judges adhere to the mechanics of the law and make few
statements that do not conern the fundamentals of the law.
However, the Eighth Amendment by definition is tied to public
opinion and the "evolving standards of decency11.

All of the

cases pertaining to cruel and unusual punishment have to deal
with value if only to state that no change has taken place.

In

order to anchor their opinions, the judges of these cases must
define the social values of their time.
The statements of the judges invloved changes in societal
values and the law*s response as well as the law*s position as
a modifier of social values.

In the examination of the thirty

sample cases and in the perusal of the 2 9 7 cases, the judges
never mentioned any changes in the treatments of other groups
(blacks, women, students) or any expansion of administrative
law.

The judges did not seem concerned with the widening of

rights for mental patients, women or blacks, nor did they
make an analogy between the growing role of the law in the

prisons and the increased involvement of the courts in govern
ment agencies.

Apparently the analysis of larger judicial

trends will be left to legal historians and legal sociologists.
Members of the judiciary seem to examine the larger social order
only when it is directly applicable to the case at bar.

However

judges must scrutinize social values in order to set down pre
cise guidelines for determining cruel and unusual punishment
cases.

Perhaps

the practice gained in examining the law*s re

lationship to changing social values will lead to more judicial
contemplation of social values in correctional law decisions.
Perhaps sociologists should be employed to determine the nature
of social -values so that prisoners1 rights litigations will have
unbiased decision criteria.

CONCLUSION
The issue of prisoners1 rights is not an isolated, micro
scopic phenomenon in the law.

Court administrators are becoming

very concerned about the increasing load of prisoners* cases.
In more than half of the circuits, prisoner petitions accounted
for over 10^ of the incoming workload in 1 9 7 3 *

In fact, prisoner

petitions constituted the second largest category of all civil
cases commenced in the district courts in 1973*

Over 17% of all

civil cases initiated in 1973 were petitions from inmates.

From

I960 to 1 9 7 3 the number of state prisoner cases handled by the
federal courts increased from 1020 to 12,683.

In contrast, the

federal prisoners* litigations initiated during that time span
increased from 1589 to ^535 cases.

Prisoner petitions from all

sources have increased sixfold since i9 6 0 .
Office of the U.S. Courts, 1973: 11-26)

(Administrative

The expansion of

prisoners* legal rights is creating an administrative strain on
the federal courts.

As in the case of women*s rights or minori

ties* rights, the court is becoming the locus for the settlement
of correctional issues.

This expansion of rights, including the

impact on the prison, cannot be examined and understood until
the details of the legal development are explained.
The shattering of the hands off doctrine and the rapid
growth of correctional law has produced great changes in prison
conditions and inmates* rights.
research are as follows:

The issues examined for this

How did the courts become involved in
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prisoners* litigations?
first by the courts?
than others?

What litigation areas were examined

Did some areas develop with more ease

Are some courts more willing to encourage an

expansion of prisoners* rights than others?

Are some remedies

more effective in approaching the courts for relief than other
areas?
In answer to the first three questions, there seems to be
three factors working to determine the pattern of development of
positive prisoners* litigations*

First, it is the contention of

of this project that litigation areas that least challenge,
traditional prison authority develop earlier than the more threat
ening areas.

Although there is no objective way to determine

what areas are more threatening to authorities without further
research, it seems that the more prison officials contest the
decisions of the court, the slower the development of the issue.
Second, litigation areas that directly apply to clear cut legal
concepts or specific laws evolves before the more legally ambigu
ous litigation areas.

For example, the areas of access to courts,

remedies and liabilities are easily amenable to existing laws;
the judiciary adapted the law to fit the prison situation.
Third, the intensity of societal attitues toward a litigation
issue propels the rate of development, which is shown in the
rapid expansion of the areas of religion and race.

Although

these three factor are not inclusive, they did contribute to
the formation of patterns of litigation area development.
What litigation areas will continue to expand?

Religion,

race, remedies, and liabilities experienced early development.
Religion and race had especially strong backing from the judiciary.
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The areas that will probably initiate much future litigation
are due process, cruel and unusual punishment, access to the
media, detainers, and mail and visitation.

The body of law

in these areas is unsettled, and the judiciary is becoming more
active in these litigation issues.
Several conclusions emerge from an analysis of the produc
tivity of the circuit courts.

First, the location of federal

institutions in certain jurisdictions does not seem to determine
the ranking of the circuits according to their activeness in
inmates* litigations.

Although the federal prison in Atlanta

is located in the most productive circuit, which is the fifth,
the placement of Lewisburg, Marion, Terre Haute, Springfield,
Sandstone, MacNeil Island, Englewood, and El Reno has not affected
the ranking of the third, seventh, eighth, ninth and tenth cir
cuits.

Every state has state facilities, and the circuits are

divided on the basis of population so that the caseloads of the
jurisdictions will be equalized.
ranked

Second, the circuits are not

according to the "liberalnessw of their jurisdictions

as originally anticipated.

This researcher did not develop an

index for liberalness, and it was beyond the scope of the pro
ject to analyze the populations of each court*s jurisdiction.
Perhaps the judges are not as conservative or as liberal as
the popluation of the area in which they practice.

After all,

federal judges are appointed and not elected officials.

There

fore, the productivity of a circuit does not depend on the
attitudes of the jurisdiction's populace.
Two factors seem to influence the circuit*s productivity.
First, as was suggested by critics of this project, some circuits

1
have been more active in prisoners* litigations because the
correctional institutions in those jurisdictions exhibited the
worst conditions and were in need of the most change.

Again,

in order to prove this contention the institutions in all circuits would have to be rated on the conditions of confinement.
Second, and most important, the activity of a circuit seems to
depend on the character or disposition of the particular judges
in the court.

The circuit’s activity in prisoners* litigations

is determined by the inclination of the individual judges who
sit in that jurisdiction.

Although a tabulation of the separate

judgeships would confirm this proposition, it was beyond the
scope of this study to analyze data of that nature.

However,

a visual survey of the data substantiates this claim.that the
determining factor that ranks the circuits* activeness is the
beliefs and values of individual judges.

If the roster of

judges remains constant' over the next few years, the second,
fourth and fifth circuits will continue to be the most pro
ductive circuits with the first, sixth and tenth circuits being
the least active.
The effectiveness of the various remedies used in prisoners
litigations has changed over time.

Habeas corpus was the first

remedy used to contest the conditions of confinement.

Since

the 1960s, the Civil Rights Act remedies have been more effec
tive than any other remedy.

Eighty percent of all favorable

cases since the mid-1960s have applied to the federal courts
for relief under the Civil Rights Act.

The injunction alone

or in combination with a plea for damages or declaratory judg
ment evokes the most positive judicial response.

In addition,
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class action suits are increasingly successful in prisoners1
litigations.

Dual or triple Civil Rights Act remedies and

class action suits will probably continue to be the most success
ful means of obtaining relief for prisoners in the federal courts.
The second section of this research involves a discussion
of judicial comments on value change and the law.

The results

of the trend analysis makes it clear that judges do not make
social comments when definitive legal concepts are available
to guide their decisions.

The mechanics of the law are well

defined for the majority of litigation areas.

However, the

Eighth Amendment prohibiting cruel and unusual punishment is
tied to changes in social values and the evolivng standards of
decency.

The judiciary tends to hold to the mechanics of the

law until their judgment about the changing social climate
is required by the law.
Some comment is needed about the limitations on the data
in the study.

The differential productivity of the circuit

courts presents the clearest example of limitations on the
data.

The only data collected was elements in the judicial

opinions.

Data concerning the populace of federal jurisdictions

or the personalities of the federal judges is lacking in this
study.

The origin of the original petitions, the number of

cases that did not receive a hearing, and the number of nega
tive cases was not determined.

The purpose of this research was

to describe the pattern of the development of prisoners® legal
rights.

The speculations in this study should be the targets

for future research.

This study employed a technique which Is

infrequent in sociological studies.

There is a wealth of

1 Ok
information in judicial opinions, which has not been tapped by
sociologists.

The law is inextricably bound to societal values

and organizations, and yet legal sources have not often been
used in studies of this sort.
One major component in the environment of an organization
is the legal order of the society.

Although the court and the

prison share the same client, the prison has traditionally been
set apart from the view of the courts and the society.

The

organizational environment remained stable until the court
began to yield to outside pressure and to examine the prison*s
policies and conditions.

The inmates did not have the neces-

sar5r tools to introduce changes in the organization so they
turned to outside agencies for assistance.

The demise of the

hands off doctrine imposed important changes on the correctional
institution.
The law*s role in initiating social change has been under
played in the study of organizations and prisons.

By using

the development of prisoners* legal rights as an example, the
author hopes to illustrate the potential of the sociology of
law for future studies of organizations and social change.
The law*s role as a reflector and a catalyst for social value
change can provide exciting new avenues for sociological
inquiries.

EPILOGUE
On June 25, 1974, the Supreme Court handed down two decisions
that mark the end of rapid expansion in two prisoners' rights
litigation areas.

In Wolfe v. McDonnell the court voted five

to three to limit the due process safeguards required in a prison
disciplinary hearing.

Although the federal prisons and many state

institutions permit legal counsel or counsel substitutes,
presentation of witnesses, and cross-examination of witnesses,
the Supreme Court stated that these constitutional protections
need not accompany prison disciplinary hearings.
In Pell v. Procunier the Supreme Court, In a four to three
decision, refused to grant reporters the right to prisoner-press
interviews.

Citing the potential for inmate notoriety and

influence, the court held that reporters can interview at
random, but they cannot select prisoners for interviews.
If these decisions represent the Supreme Court's attitude
toward expansion of prisoners' legal rights, then the development
of correctional law is complete.

The disappointment of

prisoners* rights advocate Bronstein is expressed in the statements
The decision is ,sa step backward, which is going to create
growing tensions and problems for both prisoners and prison
officials.*'

(Today, June 26, 1974.* 4)
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